United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 
















Court of Appeals of the District of Columbia 

APRIL TERM, 1932 

No. 5758 


ESTATE OF THOMAS HUGHES, APPELLANT, 


VS. 


DAVID BURNET, COMMISSIONER OF INTERNAL 

REVENUE. 


APPEAL FROM THE BOARD OF TAX APPEALS. 


INDEX. 


Original Print 


Docket entries... 

Petition . 

f. 

Answer .. 

Motion to correct memorandum opinion and for reargumentj 

Memorandum opinion.j 

Decision .. 

Stipulation of venue.. 

Petition for review........ 

Statement of evidence. 

Pnecipe .. 

Certificate of clerk. Board of Tax Appeals.. 

Order enlarging time... 


1 

1 

2 

3 

9 

9 

10 

10 

13 

12 

18 

15 

19 

1G 

20 

16 

23 

18 

40 

30 

41 

31 

42 

31 


^Judd & Detweileb (Inc.), Printers, Washington, D. C., August 25. 1932. 






















Court of Appeals of the District of Columbia 


No. 5758. 

Estate of Thomas Hughes, Appellant, 

vs. 

David Burnet, Commissioner of Internal Revenue. 

7 


1 Docket No. 33338. 

Estate of Thomas Hughes 
vs. 

Commissioner of Int. Rev. 

For Taxpayer: Brainard H. Warner, Esq., Joseph C. 
Fehr, Esq. 

For Commissioner: T. M. Mather, Esq., C. C. Holmes, 
Esq. 

Docket Entries . 

1927. 

Dec. 27. Petition received and filed. Taxpayer notified. 
(Fee paid.) 

“ 28. Copy of petition served on 

1928. 

Feb. 23. Answer filed by G. C. 

Mar. 2. Copy of answer served on taxpayer.! General Cal. 

1930. 

Feb. 17. Hearing set Apr. 1,1930. ! 

Mar. 15. Motion to place on Reserve Cal. filed by G. C. 
3-18-30 Granted. 

Dec. 26. Hearing set March 19,1931. 

1931. 

Feb. 2. Application for order to take depositions filed by 
taxpayer. 2-2-31 Copy served on G. C. 

“ 5. Order to take depositions of J. E. McGarry and 

A. G. Bartlett entered. 


Genera^ Counsel. 

# 
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1931. 

Feb. 13. Notice of appearance of Joseph C. Fehr, counsel 
for taxpayer, filed. 

26. Depositions filed (2). Copy served by Board on 

taxpayer. 

27. Application for order to take depositions filed by 

taxpayer. 

27. Order to take depositions of Joe Crail entered. 
Mar. 7. Depositions filed (3). Copies served by Board. 
3-9-31 Copy served on G-. C. 

44 19. Hearing held before Chas. P. Smith, Div. 5, on 

merits. Submitted. 

Apr. 11. Transcript of hearing of March 19,1931 filed. 

Sept. 10. Memorandum opinion rendered. Charles P. Smith, 
Div. 5. Judgment will be entered under Pule 50. 
44 18. Motion to correct memorandum opinion & for re¬ 

argument, filed by taxpayer. 

44 19. Motion to correct memorandum opinion & for re¬ 

argument denied. 

Oct. 9. Notice of settlement filed by G. C. 

44 13. Notice of hearing Nov. 4, 1932 on settlement. 

Nov. 4. Hearing had before C. Rogers Arundell, Div. 7 on 
settlement under Rule 50. Not contested. Re¬ 
ferred to Mr. Smith for order. 

44 9. Decision entered, Chas. P. Smith, Div. 5. 

1932. 

Mar. 28. Stipulation of venue filed. 

May 5. Petition for review by D. C. Court of Ap. with as¬ 
signments of error filed by taxpayer. 

44 '5. Proof of service filed. 

* 44 5. Statement of evidence lodged. 

44 5. Notice of lodgment of statement of evidence filed. 

44 5. Praecipe filed. 

June 21. Agreed statement of evidence lodged. 

44 21. Proof of service of praecipe filed. 

44 21. Notice of lodgment of statement of evidence— 

proof of service thereon. 

44 23. Agreed statement of evidence approved & ordered 

filed. 

July 2. Order enlarging time to Aug. 1,1932 for transmis¬ 
sion and delivery of record entered. 
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2 Filed Dec. 27, 1927. 

Docket No. 33338. 

Appeal of Estate of Thomas Hughes, 820 Ji. G. Bartlett 

Bldg., Los Angeles, California. 

Petition. 

The above named taxpayer appeals from the determina¬ 
tion of the Commissioner of Internal Revenfie set forth in 
his deficiency letter IT :FAR :B-60D, dated November 9,1927 
and as the basis of its appeal sets forth the following: 

(1) The taxpayer is a California Estate with principal 
office at 820 A. G. Bartlett Building, Los Angeles, California. 

(2) The deficiency letter (copy of which is attached) was 
mailed to the taxpayer on November 9,1927. 

(3) The tax in controversy is the incom^ tax for the 
calendar year 1923, and is less than $10,()00.00, to-wit, 
$5,400.88. 

(4) The determination of tax contained in §aid deficiency 
letter is based upon the following errors: 

Error in not allowing $48,341.35 as a loss bn stocks and 
bonds. 

(5) The facts upon which the taxpayer relies as the basis 
of its appeal are as follows: 

3 Shortly after its incorporation in May 1910, 
Thomas Hughes acquired stocks and bonds of the 

face value of $336,525 in the Soconusco Estates Company 
and in which he became the controlling factor. In 1923, 
after careful examination and upon the advice of counsel, 
the said Thomas Hughes found that the stocks and bonds 
of the Soconusco Estates Company were valueless and he 
declined to make any further advances for any corporate 
expenditures. He thereupon instructed his business man¬ 
ager, who is also secretary of the company, to charge off 
his books the face value of the stocks and bonds, to-wit, 
$336,525 for which he had actually expended and advanced 
to the Soconusco Estates Company, to-wit, $48,341.35, which 
last mentioned amount was deducted as a Joss from the 
income. 

(6) The taxpayer in support of his appeal relies upon 
the following propositions of law: 
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Debts, stocks, bonds estimated to be worthless and 
charged'off within the taxable year shall be allowed as a 
deduction in determining net income. 

Wherefore the taxpayer respectfully prays that this 
board may hear and determine its appeal. 

BRAIN ARD H. WARNER, Jr., 

Counsel for Taxpayer, 

712 Southern Building, Washington, D . C . 

State of California, 

County of Los Angeles, ss: 

B. Rey Shaner, attorney in fact for Gertrude 0. Hughes, 
being first duly sworn, deposes and says: 

That he is one of the executors of the above named tax¬ 
payer, that he has read the said petition and is familiar 
with the statements therein contained and that the facts 
therein stated are true, except such facts as are stated to 
be upon information and belief, and those facts he believes 
to be true. 

B. REY SHANER. 

Subscribed and sworn to before me this 19th day of De¬ 
cember, 1927. 

L. E. LAMPTON, 

County Clerk, 
By ROY GOFF, 

Deputy, Notary Public in and for 
, the County of Los Angeles, State 

of California. 

4 Copy. 

Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 

IT :FAR :B-6. MS-60D. 

November 9, 1927. 

Mr. B. H. Warner, Jr., 

Southern Building, 

Washington, D. C. 

Sir: 

There is enclosed a carbon copy of a letter of this date 
addressed to the taxpayer whose name and address are 


OOK, 
of Section . 
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given below. This copy is furnished in aecor-ance with the 
authority conferred upon you by the taxpayer to whom the 
original letter has been mailed. 

Respectfully, 

C. B. ALLEN, 
Deputy Coinmissioner, 
(Sgd.) By E. A. C< 

Chief 

Enclosure: Copy of letter. 

Name and address of taxpayer: Estate of Thomas 
Hughes, Mr. William K. Hughes, Executor, and Mrs. Ger¬ 
trude 0. Hughes, Executrix, c/o Edward A. Penprase, 920 
A. G. Bartlett Building, Los Angeles, California. 

(1155M.) 

5 Copy. 

I 

Treasury Department, Washington* 

Office of Commissioner of Internal Revenue. 

IT :FAR :B-£. MS-60D. 

Estate of Thomas Hughes, Mr. William K. Hjughes, execu¬ 
tor, and Mrs. Gertrude 0. Hughes, executrix, c/o Mr. 
Edward A. Penprase, 820 A. G. Bartlett Building, Los 
Angeles, California. 

Sir: 

The determination of income tax liability for the periods 
January 1 to December 31, 1922 and December 29, to De¬ 
cember 31, 1923 and the years 1924 and 1925, 
aggregate deficiency in tax liability of $6990*73. v The ad¬ 
justments made are shown in the attached stntement. 

In accordance with the provisions of Sectibn 274 of the 
Revenue Act of 1926, you are allowed 60 days from the date 
of mailing this letter within which to file a petition for the 
redetermination of this deficiency. Any such petition must 
be addressed to the United States Board of Tax Appeals, 
Earle Building, Washington, D. C., and must be mailed in 
time to reach the Board within the 60-day period, not count¬ 
ing Sunday as the sixtieth day. 

WLere a taxpayer has been given an opportunity to file 
a petition with the United States Board of [Tax Appeals 
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and has not done so within the 60 days prescribed and an 
assessment has been made, or where a taxpayer has filed 
a petition and an assessment in accordance with the final 
decision on such petition has been made, the unpaid amount 
of the assessment must be paid upon notice and demand 
from the Collector of Internal Revenue. No claim for 
abatement can be entertained. 

If you acquiesce in this determination and do not desire 
to file a petition with the United States Board of Tax Ap¬ 
peals, you are requested to execute a waiver of your right 
to file a petition and forward it to the Commissioner of 
Internal Revenue, Washington, D. C., for the attention of 
IT :FAR :B-6 :MS-60D. In the event that you acquiesce in 
a part of the determination, the waiver should be executed 
wfith respect to the items to which you agree. 

Respectfully, 

D. ,H. BLAIR, 

Commissioner. 

By-, 

Deputy Commissioner. 

Inclosures: Statement, Form A. 

6 Statement. 

IT :FAR :B-6. MS-60D. 

In re Estate of Thomas Hughes, Mr. William K. Hughes, 
Executor, and Mrs. Gertrude 0. Hughes, Executrix, c/o 
Edward A. Penprase, 820 A. G. Bartlett Building, Los 


Angeles, California. 

Year. . Deficiency in tax. 

Period January 1 to December 28, 1923. 85,400.88 

Period December 29 to December 31, 1923. None 

1924 . 59.80 

1925 . 1,530.05 


Total. 86,990.73 

Period January 1 to December 28, 1923. 

Net income reported. $22,108.72 

Add: 


1. Sales profits. 860,798.55 

2. Bad debts. 3,077.60 

- 63,876.15 


Total 


885,984.87 
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Year. 

Deduct: 

3. Rents. $11,124.45 

4. Dividends. 629.00 

5. Capital net gain. 73,715.20 


Deficiency in tax. 


Ordinary net income 
Capital net gain.... 


Total. 


Total tax liability, 12J^% of $74,231.42 — 
Less: 25% reduction, Revenue Act of 1924 

Balance. 


7 Brought forward. 

Tax assessed. 

Less: 25% reduction, Revenue Act 
of 1924. 


$2,077.76 


519.44 


85,468.65 

$516.22 

73,715.20 

$74,231.42 

$9,278.93 

2,319.73 

$6,959.20 

$6,959.20 


1,558.32 


Deficiency in tax.j $5,400.88 

1. Sales Profits.—In regard to the sale of Pa^ms Lots, the 
records disclose the selling price of $4,396.20* Since cost 
has been determined to be $2,556.00, the amoujnt of taxable 
profit from this source is $1,840.20 instead of! $1,258.00 as 
reported. 

The disallowance by the examining officer of an alleged 
loss of $48,341.25 claimed on stocks and bondsj of the Soco- 
nusco Estates Company has been sustained. Tfhe stock and 
bonds referred to were acquired by the taxpayer prior to 


000 acres of 
In June 1913 


1913, the sole asset of the company being $24 
land located in the State of Chiopas, Mexico, 
on account of the disturbed political conditioh existing in 
Mexico, the holders of all securities entered into an escrow 
agreement in order to perfect the company’s plant. The 
agreement provided that no interest was to b4 paid on the 
bonds until the earnings of the corporation so permitted. 
This agreement lasted until June, 1925, and h^s since been 
renewed annually extending through the year 1[926. No op- 
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eration was ever begun by the company. It has been kept 
alive however, and income tax returns filed for each of the 
taxable years since 1913 up to the present time. The rea¬ 
sons for rejection are first: If the securities had no value at 
the end of 1923 since the same facts and circumstances ex¬ 
isted in prior years, it can be concluded that they were 
worthless and should have been charged off prior to the tax¬ 
able year. Second: Neither the cost nor the March 1, 1913 
value can be verified. 

The affidavits of three individuals purporting to show the 
worthlessness of these securities at the end of the year 1923 
have been considered. It would appear, however, that noth¬ 
ing happened in that year which would change the value ex¬ 
isting behind the securities in question. 

Income from the sale of the lot on Grand Avenue, Los An¬ 
geles, California, has been increased by $11,875.00 repre¬ 
senting an amount paid by the purchaser to cover tax¬ 
payer’s income tax liability arising from the sale of the lot. 

2. Bad Debts.—The Union League Club of Los Angeles, 
California, was indebted to the decedent taxpayer in the 
amount of $17,845.78 evidenced by promissory notes 
amounting to $13,450.00 and an open account of $4,395.78. 
In July 1923 the Debtor Club went into bankruptcy. The 
deduction allowed in this return is the amount of $14,767.18, 
the indebtedness to the taxpayer according to inventory of 
the estate less the value of the decedent’s distributive por¬ 
tion of the insolvent’s assets in the hands of the trus¬ 
tee. 

8 3. Rents.—Rental income was reported in the 

amount of $43,865.04, whereas an examination of the 
books of account and records, discloses the corrected amount 
to be $32,741.19. 

4. Dividends.— 


Reported . $759.00 

Corrected . 130.00 

Dividends. $639.00 


5. Capital Net Gain.—The total income from the sale of 
Grand Avenue and Palm Lots aggregating $73,715.20 is held 
to represent income from the sale of capital assets, since 
the property in question was acquired by the taxpayer and 
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held for profit or investment for a period of more than two 
years. It is noted that an election has been piade and tax 
on profit from sale of capital assets has b^en computed 
under Sections 210 and 211 of the Act. A greater relief is 
afforded, however, when tax is computed lender Section 
206(b) which provides in part, 44 a partial taxi shall first be 
computed upon the basis of the ordinary net income at the 


210 and 211, 
%% per cen- 


rates and in the manner provided in Sections 
and the total tax shall be this amount plus 12 : 
turn of capital net gain; but if the taxpayer elects to be 
taxed under this section the total tax shall in po case be less 
than 12%% of the total net income.” 

In accordance with the foregoing provisions,, total tax lia¬ 
bility is 12%% of the ordinary net income in the amount of 
$516.22 plus capital net gain in the amount of $73,715.20. 

9 Filed Feb. 23, 1928, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals.' 

Docket No. 33338. 

Estate of Thomas Hughes, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Answer. 

The Commissioner of Internal Revenue by ,his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Rev¬ 
enue, for answer to the petition of the above-named tax¬ 
payer admits and denies as follows: 

(1) Admits the allegations contained in paragraph (1) 
of the petition. 

(2) Admits the allegations contained in paragraph (2) 
of the petition. 

(3) Denies the allegations contained in paragraph (3) 
of the petition, and says that the tax in controversy is in¬ 
come tax for the period January 1, 1923 to ^December 28, 
1923, and in the amount of $5,400.88. 

(4) Denies that the Commissioner erred in | 
nation of the said tax as alleged in paragraph (4) of the 
petition. 

2—5 i o So, 


the determi- 
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(5) Denies the allegations contained in paragraph (5) 
of the petition. 

Denies generally and specifically each and every other 
allegation contained in the petition of the above-named tax¬ 
payer not hereinbefore expressly admitted, qualified or 
denied. 

Wherefore it is prayed that the appeal be denied. 
i C. M. CHAREST, 

General Counsel, 
Bureau of Internal Revenue. 

Of Counsel: 

T. M. MATHER, 

Special Attorney, 

Bureau of Internal Revenue. 

10 United States Board of Tax Appeals. Filed Sep. 18, 

1921. 

Before the Board of Tax Appeals. 

Docket No. 33338. 

Estate of Thomas Hughes, Petitioner, 

v. 

i 

Commissioner of Internal Revenue, Respondent. 

Motion to Correct Memorandum Opinion and for 

Reargument. 

Denied Sep. 19, 1931. 

(Signed) CHARLES P. SMITH, 

Member U. S. Board of Tax Appeals. 

1. The above named petitioner hereby requests leave to 
file a motion to correct the Memorandum Opinion and for 
Reargument. 

2. It is desired to have the Memorandum Opinion cor¬ 
rected as follows: 

(a) Change the caption so as to conform to the petition. 

(b) On line 6 of the Memorandum Opinion change so as 
to read, 44 The petitioner is the estate of Thomas Hughes”. 

3. The reasons why the petitioner requests the Reargu¬ 
ment are: 

The Board failed to properly construe the evidence in 
the case. 




11 represents Hughes’ money.” The record shows this 
amount as set forth upon the books of Thomas 

Hughes as his actual costs. 

(b) 4 ‘It is furthermore to be noted that if the amount 
is claimed as a loss under section 214 (a) (cf) of the stat¬ 
ute, the record does not show any ‘identifiable event’ occur¬ 
ring in the year 1923 which marks the los^ as a loss of 
that year.” The record clearly shows a one-Jman concern; 
increasing anti-foreign sentiment in Mexico causing vio¬ 
lence; political turmoil; ill health of the one man capable 
of operating; importunities by his wife and counsel to de¬ 
sist from further Mexican activities; actual abandonment 
by him. 

(c) The record indicates that “The decedent’s friends 
considered the stocks and bonds worthless long prior to 
1923”. The record shows that Hughes’ bocfkkeeper-busi- 
ness-manager had told him (Hughes) prior to 1923 that 
in his, the bookkeeper’s opinion, the Mexican Interests were 
of no value. The record also shows that hei Hughes, did 
not abandon the project until 1923. 

4. The Board erred in the application of the provisions 
of the Revenue Act of 1921, to wit, section 214 (a) 

12 (7) “Debts ascertained to be worthless; and charged 
off within the taxable year”. 

Wherefor- the petitioner respectfully prays that this 
Board mav grant the motion as requested. 

BRAINARD H. WARNER, Jp., 

Counsel for Petitioner, 

300 Tower Building, Washington, D. C. 

September 18, 1931. 

13 United States Board of Tax Appeals. 

Docket No. 33338. 

Gertrude 0. Hughes, Executrix Estate of Thomas Hughes, 

Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

B. H. Warner, Jr., Esq., and Joseph C . E\hr, Esq., for 
the petitioner. 

T. M. Mather , Esq., for the respondent. 
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Memorandum Opinion . 


Smith : 

This is a proceeding for the redetermination of a de¬ 
ficiency in income tax of Thomas Hughes, deceased, for 
the calendar year 1923 in the amount of $5,400.88. The 
petitioner alleges that the respondent has committed error 
in not allowing the deduction from gross income of 
$48,341.35 as a loss on stocks and bonds. 

The petitioner is the executrix of the estate of Thomas 
Hughes, who died December 28, 1923. The petitioner filed 
an income-tax return for Thomas Hughes for 1923, which 
showed a net income of $22,108.72. During 1923, approxi¬ 
mately to the date of his death, Thomas Hughes was 
14 engaged in several businesses among which was that 
of investments. The respondent determined that he 
realized profits on the sales of property of $60,798.55. In 
the computation of such profits the respondent disallowed 
the deduction of any amount representing claimed losses 
sustained upon investments in the Soconusco Estates Com¬ 
pany, a California corporation, which owned or had con¬ 
tracted to purchase approximately 24,000 acres of timber 
lands in Mexico. 

In 1909 Thomas Hughes went to Mexico and contracted 
to purchase the land. The purchase price was approxi¬ 
mately $96,000. He, with some associates, paid about 
$32,000 on the purchase price and received a deed to 5,000 
acres. The balance of the tract was to be deeded to the 
purchaser on the payment of the purchase price. The 
Soconusco Estates Company was organized under the laws 
of California and began to do business on May 21, 1910. 
It had an authorized capital stock of $2,000,000 and it was 
contemplated that $2,000,000 worth of bonds would be 
issued for the purpose of acquiring and developing the 
lands in Mexico. Hughes and his associates turned over 
the deed to the 5,000 acres of land acquired and the con¬ 
tract for the purchase of 19,000 acres to the Soconusco 
Estates Company, Hughes receiving 21/32nds of the entire 
amount of stock and bonds of the company which he held 
to the date of his death. 

In 1912 or 1913 it developed that there was a cloud upon 
the title to the 19,000 acre tract, and Hughes desired that 
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no more of the stock be sold. The stock ancf bonds which 
were outstanding were, with the consent of tip stockholders 
and bondholders, all placed in escrow with a bank in 1913 
to prevent the further selling of the stock and bonds to 
innocent purchasers. 

15 Up to March 1, 1913, Hughes’ investment in the 
stock and bonds of Soconusco Estates Company was 

approximately $32,333.54. Subsequent to March 1, 1913, 
Hughes advanced to the Soconusco Estates Company his 
proportion (21/32nds), of the taxes, running expenses, etc., 
to a total amount of $16,008.81. 

In 1917 or 1918 the Constitution of Mexip was changed 
and under it a foreign corporation was forbidden to take 
title to real estate in Mexico. From this time it was doubt¬ 
ful if the company would ever be enabled to operate in 
Mexico. The decedent continued in the hope that through 
some change in the government of Mexico the Soconusco 
Estates Company might be permitted to acquire the 19,000 
acre tract and conduct lumbering operations upon it. In 
1923 he received discouraging reports from Mexico, dis¬ 
charged the caretaker on the property and ascertained that 
his investment in the Soconusco Estates Coppany was a 
total loss. The company has no assets in this country and 
no assets in Mexico from which any portion o£ the amounts 
owed to him by that company could be recovered. His in¬ 
vestment in the stock and bonds of the company, as well 
as his advances to that company in the amount of $16,008.81, 
was charged otf his books of account as a total loss in 1923. 

The amount of $48,341.35 claimed as a deduction from 
gross income of decedent represents the amount shown on 
his books of account as the cost of the stocks [and bonds of 
the Soconusco Estates Company acquired by him and the 
amount of his advances to that company after the acquisi¬ 
tion of such shares of stocks and bonds. The evidence is 
not clear as to whether the $32,333.54 shown as the 

16 cost to him of his stocks and bonds pi represents 
Hughes’ money. The person making the entry upon 

the books testified that he was told by Hughes that that 
was the amount of his advances up to August $2, 1911. The 
$16,008.81 advanced by Hughes to the SocoiJusco Estates 
Company subsequent to March 1, 1913 was all his own 
money. His last advances were made on February 1 and 
July 1 of 1923 of $133.32 and $173, respectively. 
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The applicable provisions of the Revenue Act of 1921 
are section 202 (b) and section 214 (a). Section 202 (b) 
states the basis for determining gain or loss upon the sale 
or other disposition of property acquired before March 1, 
1913, and provides in part: 

(1) If its fair market price or value as of March 1, 1913, 
is in excess of such basis, the gain to be included in the 
gross income shall be the excess of the amount realized 
therefor over such fair market price or value; 

(2) If its fair market price or value as of March 1, 1913, 
is lower than such basis, the deductible loss is the excess 
of the fair market price or value as of March 1, 1913, over 
the amount realized therefor. 

Section 214 (a) provides for the deduction from the gross 
income of— 

(5) Losses sustained during the taxable year and not 
compensated for by insurance or otherwise, if incurred in 
any transaction entered into for profit, though not con¬ 
nected with the trade or business: * * * 

******* 

(7) Debts ascertained to be worthless and charged off 
within the taxable vear * * * 

The record does not show the fair market value of de¬ 
cedent’s stock and bonds of the Soconusco Estates Com¬ 
pany on March 1,1913. They may have had no fair market 
value on that date. If such is the case, petitioner is clearly 
not entitled to deduct from the gross income of 1923 
17 any amount in respect of the loss of decedent’s in¬ 
vestment in such stock and bonds. 

It is furthermore to be noted that if the amount is 
claimed as a loss under section 214 (a) (5) of the statute, 
the record does not show any “identifiable event” (United 
States v. S. S. White Dental Manufacturing Company of 
Pa., 274 U. S. 398) occurring in the year 1923 which marks 
the loss as a loss of that year. The record indicates that 
the decedent’s friends considered the stock and bonds 
worthless long prior to 1923. The realization by Hughes 
in 1923 that they were worthless in that year does not of it¬ 
self make the loss one sustained in that year. Upon the 
record the action of the respondent in disallowing the de¬ 
duction of $32,333.54 is sustained. 
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The petitioner continued to have faith in the successful 
outcome of the Soconusco Estates Company until some 
time in 1923. This is shown by the fact that {over a series 
of years he had advanced 21/32nds of the amounts which 
were necessary to pay taxes and other necessary expenses. 
He ascertained in 1923, however, that his advances of 
$16,008.81 to the Soconusco Estates Company could never 
be collected and in that year he caused the Amount to be 
charged otf his books of account as uncollectible. We are 
of the opinion that the amount is a legal deduction from 
gross income under section 214 (a) (7) of the Revenue Act 
of 1921. 

Judgment will be entered under Rule 50. 

Entered Sep. 10,1931. 

18 United States Board of Tax Appeals. 

Docket No. 33338. 

Gertrude 0. Hughes, Executrix Estate of Thomas Hughes, 

Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Decision . I 

Pursuant to the Memorandum Opinion in the above- 
entitled proceeding entered September 10, |L931, the re¬ 
spondent, on October 9, 1931, filed a notice 6f settlement, 
upon which hearing was had on November 4, 1931, and to 
which the petitioner has taken no exceptions, j It is, there¬ 
fore— | 

Ordered and decided that there is a deficiency in income 
tax for the calendar year 1923 in the amount off $5,352.48. 

Enter. 

(Signed) CHARLES P. SillTH, 

Member United States Board of Tax Appeals . 

Washington, D. C. 

CPS: aa. 

Entered Nov. 9,1931. 

True Copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S . Board of Tdx Appeals . 
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19 United States Board of Tax Appeals. Filed Mar. 28, 

1932. 

United States Board of Tax Appeals. 

Docket No. 33338. 

Estate of Thomas Hughes, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Stipulation. 

It is hereby stipulated and agreed by and between the 
respective parties hereto, acting by their respective coun¬ 
sel, that the Court of Appeals of the District of Columbia 
take jurisdiction of the Petition for Review of the above 
entitled cause and may review the decision of the Board of 
Tax Appeals entered therein. 

This stipulation is made and entered into and pursuant 
to subdivision (d) Section 1002 of the Revenue Act of 
1926. 

B. H. WARNER, 

Counsel for Petitioner. 
CHESTER A. BENNETT, 

C. M. CHAREST, 

General Counsel, Bureau of Internal 
Revenue, Attorney for Respondent 
on Review. 

20 United States Board of Tax Appeals. Filed May 5, 

1932. 

United States Board of Tax Appeals. 

Docket No. 33338. 

Estate of Thomas Hughes, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Petition for Review. 

To the Honorable the Judges of the United States Court 
of Appeals of the District of Columbia: 

Your petitioner, the Estate of Thomas Hughes, of Los 
Angeles, California, respectfully shows: 
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Jurisdiction for Review. 

I. This is a proceeding for review by the Court of Ap¬ 
peals of the District of Columbia of a decision of the United 
States Board of Tax Appeals entered on the 9th day of No¬ 
vember, 1931, and redetermining a deficiency in income 
taxes for the calendar year 1923 in the amouiyt of $5,352.48. 

II. Your petitioner is a California Estate having its 
offices at Los Angeles, California. 

For the calendar year 1923, your petitioner made its 
income tax return to the Collector of Internal Revenue for 
the District of Southern California, whose office is located 
in the City of Los Angeles, State of California 

21 Nature of Controversy. 

III. Your petitioner is aggrieved by a decision of the 
United States Board of Tax Appeals rendered against it 
on the 9th day of November, 1931, in the case of the Estate 
of Thomas Hughes, petitioner, vs. Commissioner of Inter¬ 
nal Revenue, respondent, No. 33338 on the Ipocket of the 
Board, and on stipulation respectfully submits its petition 
for a review thereof by the Court of Appeals of the Dis¬ 
trict of Columbia, Washington, D. C. The question in con¬ 
troversy by the United States Board of Tax Appeals was 
the income tax for the calendar year 1923, to wit, $5,400.88. 
The said Board having held that the deficiency in income 
tax for the calendar year 1923 was $5,3*52.4$. 

Assignments of Error. 

IV. Your petitioner further shows that it is aggrieved 
by the action of said Board and injured thereby, and that 
the errors complained of are as follows: 

1. There is no evidence in the record to support the find¬ 
ings of the Board that the petitioner did not sustain a loss 
of $32,333.54 of capital assets during the ye^r 1923. 

2. The Board found in its redetermination of the defi¬ 

ciency computation that a $16,008.81 loss wqs to be de¬ 
ducted as a loss under Section 214 (a) wheijeas the loss 
was a capital loss under Section 206 of the Revenue act of 
1921. I 

3. The Board erred in not allowing a furtheif capital loss 

of $32,333.54 as set forth in the opinion. 

22 Wherefore your petitioner prays that | the decision 
of the Board of Tax Appeals entered hejrein against 

3—5758a 
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it be reviewed and reversed by this Honorable Court and 
for such other and further relief as the Court may deem 
proper in the premises. 

BRAINARD H. WARNER, Jr., 
BRAINARD H. WARNER, Jr., 

Tower Building, Washington, D. C. 
CHESTER A. BENNETT, 

CHESTER A. BENNETT, 

Tower Building Washington, D. C., 

Attorneys for Petitioner. 


District of Columbia, ss: 

Brainard H. Warner, Jr., being duly sworn, says that he 
is the attorney for petitioner; that he prepared the fore¬ 
going petition and is familiar with the contents thereof; 
that the allegations of fact contained therein are true to 
the best of his knowledge and belief; that this petition is 
not filed for purposes of delay and that he believes the pe¬ 
titioner is justly entitled to the relief sought. 

BRAINARD H. WARNER, Jr. 

Subscribed and sworn to before me this 24 day of March, 
1932 

[seal.] NELL M. GRIFFIN, 

Notary Public, Washington, D. C. 

23 United States Board of Tax Appeals. Lodged Jun. 

21, 1932. 

United States Board of Tax Appeals. 

Docket 33338. 

Estate of Thomas Hughes, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Statement of Evidence. 

The above cause came on for hearing before the Hon. 
Charles P. Smith, Member of the United States Board of 
Tax Appeals on the 19th day of March 1931, there being 
present the petitioner and respondent by their respective 
counsel. 
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Thereupon the following proceedings were had, and the 
depositions of James F. McGarry and Joe Crail, having 
theretofore been taken on the, to wit, 20th da^f of February 
1931 at Los Angeles, Californa, and on th^ 3rd day of 
March, 1931, at Washington, D. C., respectively, were read 
by said Member. All of the evidence which was introduced 
by the parties to the above entered cause which is material 
and necessary to the determination of the as signments of 
error set out by the petitioner in its petition for review by 
this Court of the decision of the United States Board of Tax 
Appeals, is herein set out in narrative form. 

To maintain the averments of its petition, the petitioner 
took the deposition of James F. McGarry, 706 A. G. Bartlett 
Building, Los Angeles, California, after lea^fe being first 
granted by the Board who, having fix^st been duly 
24 sworn, testified that he has lived in Los Angeles 
County since August 25, 1908, and has been engaged 
in the real estate and insurance business since May 1913 and 
known Thomas Hughes since 1908. He becam^ his business 
manager in 1913; that Hughes was engaged in the lumber 
business and had a hobby of the Soconusco Estates Com¬ 
pany in Mexico; that Hughes was experienced] in the hard¬ 
wood lumber business prior to 1913; that he w^as one of the 
best mill men and one of the keenest minds ^n a business 
way that he had ever met; that in 1909 Hughes ^vent down to 
Mexico and acquired 24,000 acres of land of Which he ob¬ 
tained a deed for 5,000 acres; that the Soconusco Estates 
Company was organized on May 21, 1910 according to the 
minutes book, of which he became Secretary or January 10, 
1914; that when he became secretary of the Company, he did 
not know for what purpose the Company had been organ¬ 
ized, but later ascertained that it was for the purpose of re¬ 
covering hardwood lumber and the establishment of a rubber 
plantation; that the land which Hughes had! acquired in 
Mexico he assigned to the Soconusco Estates ^ompany on 
March 28,1911 according to the minutes book; tjhat the 5,000 
acres was deeded to the Company, but the 19,0p0 acres was 
not as the land was not fully paid for, but wat covered by 
a contract of purchase; that the Company was organized 
before the Blue Sky Law was passed; that the jand cost ap¬ 
proximately $96,000 originally; that Thomas Hughes put 
in 21/32nd of the entire price and that his holdings in the 
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Company amounted to 21/32nd; in other words, he 
received 21-32nd of the stocks and bonds of the Soco- 
nusco Estates Company for transferring the Mexican 
land to it; that they were unable to pay anything 

25 on the bonds as issued: that in 1913 they put the 
deed, stocks and bonds of the Company up with the 

bank under a so-called escrow agreement; that Hughes had 
stopped stock deals, for the time being, as he didn’t want 
them sold around promiscuously, as he had never sold any 
of his; that the parties interested in the Soconusco Estates 
Company were all Hughes’ friends; that they had given 
out alluring statements about the Company but as Hughes 
was the dominant figure, the others let him do just as he 
preferred. He did not want to have some of the small 
stockholders suffer, as he was told that he might possibly 
lose title to the land, and all that was behind the stocks and 
bonds that were issued was the land in Mexico. The Com¬ 
pany had no assets in the United States. While Diaz was 
in control of the Government it seemed to be under control, 
but after he got out, things went from bad to worse. The 
escrow agreement was entered into because Hughes wanted 
to prevent the sale of stocks and bonds to innocent pur¬ 
chasers ; that the property was worth what Hughes and the 
others had in it; that was in 1913, the Diaz Government was 
over-thrown and from then on conditions were not verv 
prosperous, while the condition of title was no different in 
1913 than in 1911, none of the property had been lost to the 
Estates Company. There was nothing that happened be¬ 
tween 1911 and 1913 to make the property less valuable, 
but that, as said before, the principal reason for Hughes 
entering into the escrow agreement in 1913 was for the pur¬ 
pose of protecting persons from purchasing stocks and 
bonds without knowledge of the .conditions existing in 
Mexico. Those that entered into the escrow agreement 
agreed not to sell stocks and bonds to outsiders. At first 
the escrow agreement was for three years, then it 

26 was renewed for a year at a time. Subsequent to 
1913 until 1917 Hughes was active in the conduct of 

the affairs of the Company. He was the principal mover. 
It was built around him. He advanced the money during 
that period for carrying on the Company and he made two 
trips to Mexico. Hughes advanced 21/32nd of the entire 
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amount of taxes. Sometimes he advanced mbre than his 
share of the expenses, as he was the guarding: angel. Be¬ 
tween 1913 and 1917 he thought he could make the property 
valuable. He had never had a failure and was trying in 
every way possible to make good. When they made a sale 
of logs from there, there was no transportation as the rail¬ 
roads were unwilling to furnish transportation to ship the 
logs. Once they sold some logs and were unable to com¬ 
plete the contract because they could not get them shipped. 
Logs actually were shipped prior to 1913. Ifn 1917 there 
was a law passed permitting the transferring of titles to 
the property. There was a balance due on thq 19,000 acres 
for taxes and other things, and they refused to pass title 
until it was all paid for. Mr. Hughes paid part of it when 
the law was passed; later on they could have gotten title, 
but they did not think that it was worthwhile to pay any¬ 
thing on it, although Hughes kept on paying until a very 
few years prior to his death. He did not pa^ taxes. The 
minor stockholders did not want to pay anything more. 
Hughes did not give up hope for a long time, but finally 
persuaded by his wife, who wanted to stop hjm from pay¬ 
ing, he did so. This was subsequent to 1917, but he con¬ 
tinued to advance money on behalf of the Company, al¬ 
though the witness told him he thought it wa^ no good and 
he was just wasting his money. Huhhes kept on 
27 paying until May or June, before he died, when he 
told witness to write it off the books when he was clos¬ 
ing out the bad accounts next time. That was in May 1923, 
or perhaps a little earlier. Subsequent to 1913 until the 
early part of 1923, Robert McFadden and J, H. Straight, 
close personal friends, were the only ones th^t helped pay 
expenses of the Soconusco Estates Company. Hughes was 
the dominating figure in the Corporation, and when he died 
it was dropped. No one else took it up. In IJhe early part 
of 1923, his health was failing. Two or thr^e years prior 
to his death his health began to fail, but his n^ind was clear 
and keen up until within a short time before his death. He 
didn’t seem so keen for business two or thr^e months be¬ 
fore he died, but in July or August he was in hopes of 
getting well. He was building an apartment house and he 
kept in close touch with that. He was uncommonly bright, 
but his health of course was getting worse physically. At 
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the time he told witness to write off the books as a loss his 
investment in the Soconusco Estates Company, he ex¬ 
pressed for the first time that it was a loss and that noth¬ 
ing could be realized. He told witness that he wanted to 
protect the small stockholders; that they had gone in there 
on good faith; but late in 1922 and early in 1923, the small 
stockholders seemed to lose interest and did not come 
around to the regular meetings; that he guessed they 
figured their investment was a total loss; that he had been 
trying to save something out of it for them, but he wanted 
to write it off the books; that was the first time that he 
made the suggestion. Witness had tried to make him do so 
long before, but he wouldn’t listen to him. Witness 
28 marked off the investment as a loss December 31, 
1923, just a few days following the death of Thomas 
Hughes, but that had no bearing on his death. It was wit¬ 
ness’s custom to clean up the bad accounts and mark them 
off the book^ at that time every year. It did not have any 
relation to Hughes’s death. It was a part of witness’s 
duties to keep the books for Mr. Hughes with respect to his 
various business enterprises. Witness collected the rents, 
deposited them in the bank, and kept the accounts of his 
various holdings. Hughes checked it out. It was custo¬ 
mary to strike a balance as of December 31, each year, 
which was done in 1923. 

Question. “Was that the reason that the marking off did 
not actually occur at the time that he told you to mark it 
off”? Answer. “Yes, I had no idea he was going to die 
so soon, but the fact that he did not pay taxes for 1922 and 
1921 would prove conclusively that he did not think there 
was any value in it, because you must pay taxes on any¬ 
thing.” 

Frederick Thomas was in charge of the holdings down in 
Mexico. He went down there thirty years ago, could talk 
Spanish, translate all letters, and take care of the 
Soconusco Estates Company property. He started to work 
for them in 1908 or 1909. He had some cattle himself and 
was permitted to graze his cattle on the Company property, 
and he also cut a little timber. He was satisfied and con¬ 
tent with the arrangement as caretaker. There was no 
other person on the payroll or being paid any compensation 
for looking after Soconusco Estates Company property in 
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Mexico after 1923 when his services were dispensed with. 
In 1923 the Company needed additional money in order to 
pay back taxes. The matter was presented to 

29 Hughes who declined to send any more money, to 
Mexico, as did his heirs; that is, after 1923; that the 

amount of money actually advanced by Thomas Hughes 
after 1913 up to 1923 for the purpose of protecting the 
property was a little over $16,000 which added to the pur¬ 
chase price at the time, would make the amount deducted 
on the 1923 income tax report. 

30 Hughes could have taken a much larder deduction 
but he told witness in May to take out just the actual 

cash value, $48,342.35, which represented the! actual cash 
invested, together with advancements from ihe time the 
thing first started until 1923. There is no way!of fixing the 
value of the holdings there as of March 1, 19^3. It would 
just be a guess. No claim was ever filed with the Mixed 
Claims Commission. In 1923 there was a crowd of bandits 
that had gone down there. Mr. Thomas had talked with 
Mr. Hughes and told him that the towns around there, 
pretty nearly all of them, had been entirely wiped out by 
the bandits. Hughes had been reading of it in the news¬ 
papers, but when Mr. Thomas told him, he realized that it 
was hopeless to try to carry on. Mr. Thomas was in Los 
Angeles in 1922 and the spring of 1923. Upop cross exam¬ 
ination witness stated that he had resided in Los Angeles 
since 1906 and that he had never been in Mexico during 
that time; that he first became acquainted \|vith Thomas 
Hughes in August 1908 as assistant secretary in the ac¬ 
counting department of the Hughes Manufacturing and 
Lumber Company, which included the keeping or super¬ 
vision of Hughes personal records or accounts^ of which he 
had had charge since 1908; that he had charge of all ex¬ 
penditures made by Hughes from 1908 up to the date of his 
death and when the checks came back from the bank he 
usually could control for what purposes the money was 
expended. He could not state positively what the Mexican 
land actually cost, but they told him it had cbst an aggre¬ 
gate sum of $96,000. He didn’t go into the Company until 
three years after it was organized. $96,000 was the value 
of it at the time, but whether they paid all cash for it, he 
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didn’t know. They didn’t pay it all in cash. The 

31 initial amount that Mr. Hughes paid on the property 
was something like $18,000, and then later he made 

another payment. He cannot recall when the first payment 
was made but they were subject to book entries the first 
payment and expenditures. Upon being asked if the pur¬ 
chase price of the Mexican land was not made by Hughes 
on or about August 23, 1911 for the sum of $32,332.54, he 
replied in the affirmative, but he didn’t think it was his 
entire money. It was probably that some of the money was 
from other business associates; that he went through the 
records very thoroughly and deducted $16,000 that he had 
paid aside from the amount that was deducted on the 1923 
income tax, and that was the exact amount; that his busi¬ 
ness associates would have a pool together and give the 
money to Hughes. He would deposit it in his own private 
account and check out against that besides the mill account. 
After he sold out the mill he kept a little better account of 
his affairs. Before that what he had he would not tell any¬ 
body about, but after the income tax law came he had to tell 
the Federal Government what he did with his money; that 
when witness went into the Soconusco Estates Company 
they had two companies, the Soconusco Land and Coloniza¬ 
tion Company and the Soconusco Estates Company that 
were divided. Witness worked on the books after that and 
from that time he can give the exact record. Before that, 
they were kind of jumbled up so that he did not think any¬ 
body could explain them. That is why he is a little hazy 
about the straight of it; but he has an accurate account of 
the $16,000; that was in 1914. The book adjustments were 
always made at the end of the year. The books of these 
two companies were not satisfactory, and they were 

32 divided in 1914; that he made an affidavit in connec¬ 
tion with the matter under discussion about Novem¬ 
ber 9, 1928 which was for use before the Treasury Depart¬ 
ment : that the entries on the last page of said affidavit were 
taken from the books and records belonging to Hughes 
which were kept by him; that he knows that they correctly 
reflect the book entries; that no taxes were paid or sent to 
Mexico since 1920; that the $16,000 item was from the time 
of the original purchase price was made what Hughes ad¬ 
vanced from time to time which he hoped he would have 
reimbursed from the stockholders when there was any 
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profit or money coming* in. These expenditures were made 
over the entire period from the time they purchased the 
land up until the time he died. Whatever is (in that list is 
right. The only lame entry there is taken j:rom the old 
books and got together from what Mr. Hughes told him. 
The balance witness had charge of and can Vouch for the 
correctness of those entries except the first two. The first 
two there may be some doubt about, but he gaye that so that 
witness would know the amount to take off. Witness was 
in favor of taking off more, but Hughes wou^d not permit 
it. In 1923 during the month of May, Mr. Hughes stated to 
witness for the first time that he regarded his investment 
and other expenditures in connection with this matter as a 
dead horse; that is the first time Mr. Hughes ever ex¬ 
pressed any opinion to the effect that he felt or believed this 
money so expended by him was gone. In response to the 
question 4 ‘In your opinion it became valueless before that 
time but in his opinion it did not”—“Well, they had an 
escrow agreement before that time but I couldn’t see w T hy 
thev had it in there and didn’t know for a while after that 
there was anything wrong with the title. They 
33 They* didn’t tell me everything, but tlje stocks and 
bonds since his death have no value a|t all. When 
folks inquire with reference thereto, I tell them that they 
are not worth anything and not to buy them”. That was 
after the death of Hughes. Between May 1923 and the 
date of his death, Hughes never made any statement to the 
effect that his faith in the future of this entry had been 
revived. In 1923 Mr. Hughes was requested to pay his 
share of the taxes for 1921 and 1922, which didn’t amount 
to very much more than $300, $400, or $500, bgt he refused 
to pay any more taxes. He didn’t pay any other amount 
after May 1923; that in charging off the books as a loss in 
1923, he had acted pursuant to instructions given him by 
Mr. Hughes; that is, marking said stocks anct bonds off as 
a loss; that he was also advised that the payment of ad¬ 
vancements made July 1, 1923 as shown on 
schedule would be the last money to be expended for or on 
behalf of the Soconusco Estates Company; that the entries 
under the heading of February 1923 which paid 21-32nd 
of budget expenses $135.38 and the last entry July 1, paid 
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21/32nd of budget expenses were taken by witness from 
the books which correctly reflect the transactions. Witness 
was employed as secretary at $25.00 a month. The items 
referred to included his salary for the last half of 1922 and 
the first half of 1923. He was receiving $25.00 a month 
from them to use his office and for his work on the books. 
The California laws prescribed that a state corporation 
must have an office, so that was what that was for, but 
that money was not sent to Mexico. The entry of 

34 July 1, 1923, was $173.00 which represents the ex¬ 
penditure to that time. Most of it was for salary 

for the period of six months. The money that was paid 
would be for the first half of 1923 and the last half of 1922; 
that after May 1923 no money was sent or transmitted by 
Hughes to Mexico in connection with this matter. Some of 
the other stock holders may have done so, but witness 
knows personally that neither Mr. Hughes nor his heirs 
have sent any money to Mexico since July 1, 1923; that no 
taxes or any part thereof were paid by Hughes or his 
heirs during 1922 or subsequent to that date; that Hughes 
did not pay his share of the taxes for 1921 or 1922 because 
he considered it worthless. The Company had no other 
assets and never had any in the United States. They had 
nothing other than the land in Mexico. Of the total acre¬ 
age of 24,000 of the Mexican property, 5,000 acres were 
covered by a deed, the remaining 19,000 acres the title to 
which was never cleared up and they never got a deed for 
it. Witness never saw the deed to the 5,000 acres but was 
told that the bank held it. He was advised that the prin¬ 
cipal cause for entering into the escrow agreement was be¬ 
cause they were unable to develop the property and that 
it was not earning anything. There was no profit and an 
enormous amount of accumulated interest; that the un¬ 
settled conditions down in Mexico prevented the develop¬ 
ment, particularly in the southern part where they were 
unsettled the entire time. The escrow agreement was en¬ 
tered into in 1913. The original agreement was for one 
year and in 1914 was renewed for one year, and then re¬ 
newed from time to time. The last time it was renewed 
was for five years. This was done so that they would 
not have any bother coming in later. Witness thinks 

35 that the first termination date of the agreement was 
January 1, 1915 with subsequent renewals; that the 
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escrow agreement was renewed year after year or for five 
year periods up to and including 1926 and is! in existence 
at the present time and held by the Merchants Trust and 
Savings Bank of Los Angeles. The agreement ran out 
after its last renewal, the bank told Walter Campbell that 
it must be renewed every year, and the bank wants $2,500 
to dissolve it, and nobody wants to put up the $2,500 because 
they realize it is worthless. Witness tried to get them to 
clear it up, but no one will do it. The agreement was re¬ 
newed up to 1926. The Soconusco Estates Company has 
gone out of existence. They haven’t paid the franchise tax 
or anything, and there is no Soconusco Estates Company. 
They have no organization at all. Witness doesn’t know 
that anyone paid the tax after 1923. Thereupon the wit¬ 
ness was asked the following question, 44 You say that 
during the course of your direct examination that in your 
opinion this property was valueless as early as 1917. What 
compelled that conclusion on your part.” Objected to by 
Mr. Penprase on behalf of the petitioner oij the ground 
that it was incompetent, irrelevant, and immaterial and 
called for conclusions by the witness that the |reasons why 
the investment was worthless prior to 1923 i^s not in any 
way pertaining to the parties to this proceeding and that 
the testimony would not prove any of the verities of this 
case. They couldn’t get a deed to the property, that is, 
19,000 acres, and they never got a deed thereto.! Mr. Hughes 
thought he could propably get a deed with his political influ¬ 
ence. He realized in 1923 that it was impossible; that 
there was nothing that occurred during 1917 to 1923 
36 that would decrease the value of these 19,000 acres. 

Of course, this is just a supposition. Or^ re-direct ex¬ 
amination witness testified that he prepared ajnother set of 
books in 1914; that prior thereto there were two companies: 
namely, the Soconusco Estates Company and the Soconusco 
Land and Colonization Company; that the amount of the 
original investment of Thomas Hughes is shown on the 
schedule, and was $32,333.54, which information was given 
to him by Thomas Hughes; that this information was taken 
from the books; that he thought Hughes had paid more, 
but he finally settled on that amount as what he had paid; 
that the information given to him by Hughes personally that 
$32,333.54 represented the original investment and as being 
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part of the money that he actually advanced as part of the 
purchase price of the land; that the second item of $3,688.26 
as set forth in the schedule, was his part of the operating 
expenses and was furnished him by Thomas Hughes, which 
he took off the books; that the so-called lame entries to which 
he had referred did not mean that they were incorrect but 
it meant that he could not be sure that they were for that 
amount or more; that he meant by lame entries that they 
were not taken from an itemized book account but from 
statements made to him by Thomas Hughes, was the reason 
that the expression was used; that he figures that Hughes 
had paid more than that, but he could not find it in the en¬ 
tries; that by the expression lame entries, he meant to con¬ 
vey the idea that they were not based on entries supported 
by entries in books kept by himself, but were based on infor¬ 
mation given to him by Hughes who had shown him his can¬ 
celled checks; that the checks that he had given totalled a 
good deal more than $32,333.54. Hughes claimed that 
37 he had paid $50,000 on the land himself, but between 
the other stockholders and himself and a board of 
directors’ meeting, after talking back and forth, arrived at 
the conclusion that $32,333.54 was the approximate correct 
amount and he settled on that. The witness said that the 
last entry on July 1, 1923 in the sum of $173.00 was for his 
salary before July 1, 1923 in addition to a license tax which 
he advanced and which had been reimbursed. He thought 
he had been paid a little after July 1, 1923 but that was for 
advancements. “You stated that the taxes were not paid in 
1921 and 1922 by Thomas Hughes, and you were asked the 
question by counsel as to the reason why they were not paid, 
and you stated it was because Mr. Hughes considered the 
property worthless. Was that answer based on inference, 
or deduction, or was it based on his statement made to vou 
that he felt in 1921 and 1922 the property and investment 
were worthless?” Answer. “No. It was in 1923, but there 
were back taxes for 1921 and 1922, and they did not pay 
them. I think at that time if the others had paid their share, 
he would have paid his in 1921 and 1922.” Question, “Then 
your answer to counsel’s question on the cross-examination 
that Mr. Hughes did not pay his share of the taxes in 1921 
and 1922 because he felt at that time that the property was 
worthless is not correct?” “No, it is not. He did not think 
that the property was worthless until 1923.” The item of 
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$64.47 appears on the affidavit as a payment on March 5, 
1921, which was for some land survey, and his proportion of 
the taxes and interest amounted to $64.47 and was paid. A 
payment on May 29, 1922 for survey expenses ^mounted to 
$168.33 and was actually paid at that timfs by Thomas 

38 Hughes. There was nothing said or done by Hughes 
in 1920 or 1921 which indicated that the property as 

of that date was valueless. In 1923 was the timi that he was 
convinced that the property was no good. The deed to the 
19,000 acres was never actually delivered. The condition of 
the 19,000 acres was not worthless subsequent l|o 1913 up to 
and including 1923 than it was prior to 1923’. Tbe title to 
the land was in the same condition subsequent to 1913 up to 
1923 as from the time that it was first acquire^. The Soco- 
nusco Estates Company and the stock ajid bondhold- 

39 ers of the Corporation were the ones that entered into 
the escrow agreement. In 1924 William K. Hughes 

filed the escrow agreement. Thomas Hughes sought and ob¬ 
tained advice from Joe Crail in 1923. He was his personal 
attorney. He told witness of this interview the day or the 
day following that he had conferred with Crail. Hughes told 
him that Crail had advised him not to send any more money 
down to Mexico. 

Counsel for the respondent offered in evidence as Ex¬ 
hibit “A” copy of an affidavit by the witness ^>f the ledger 
account of Thomas Hughes with the Soconfisco Estates 
Company as prepared and kept by the witness. 

Joe Crail, who, being first duly sworn, testified that lie 
was counsel for Thomas Hughes; that he was familiar with 
Mexican conditions; that in the early part of 1923 he ad¬ 
vised Thomas Hughes, because of the fact Hughes was in 
failing health which rendered him incapable of active busi¬ 
ness operations and because of said Mexican conditions to 
abandon his activities in the Soconusco Estates Company, 
which the said Thomas Hughes finally did witji reluctance. 

The petitioner’s income tax return for the y^ar 1923 was 
also introduced in evidence. 

The foregoing constitutes all of the evidence heard in 
this proceeding before the United States B^ard of Tax 
Appeals. The petitioner, the Estate of Thomas Hughes, 
tenders and presents the foregoing as a statement of evi- 
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ESTATE OF THOMAS HUGHES VS. 


dence in the case and prays that the same may be approved 
by the Board of Tax Appeals and made a part of the 
record of this case. 

BRAINARD H. WARNER, Jr., 
BRAINARD H. WARNER, Jr., 
CHESTER A. BENNETT, 
CHESTER A. BENNETT, 

Attorneys for Petitioner. 

The foregoing* statement of evidence is agreed to. 

C. M. CHAREST. 

Approved and ordered filed this 23 day of June, 1932. 

C. M. TRAMMELL, 

Member. 

40 United States Board of Tax Appeals. 

Docket No. 33338. 

Estate of Thomas Hughes, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 
Praecipe for Transcript . 

To the Clerk of the United States Board of Tax Appeals: 

Please prepare a transcript of record in this cause, pur¬ 
suant to the Petition for Review filed in this cause, and 
transmit the same to the Clerk of the Court of Appeals 
of the District of Columbia, Washington, D. C., and in¬ 
clude in said transcript copies duly certified as correct, 
of the following documents: 

1. The docket entries of proceedings before the Board 
in the above entitled cause. 

2. Motion to correct memorandum opinion and for re- 
argument. 

3. Motion denied. Denial stamped on motion. 

4. Decision of the Board. 

5. Petition for Review filed by petitioner. 

6. Statement of evidence approved and filed. 

7. This praecipe for transcript. 


DAVID BURNET, COMMR. OF INT. REV. 
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The said transcript to be prepared as required by law 
and under the rules of the Court of Appeals of the District 
of Columbia. 

(Signed) BRAIN ADD H. WARNER, Jr., 

(Signed) CHESTER A. BENNETT, 

Attorneys for Petitioner. 

41 Docket No. 33338. 

■ 

Estate of Thomas Hughes, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Certificate. 

I, B. D. Gamble, Clerk of the U. S. Board of Tax Ap¬ 
peals, do hereby certify that the foregoing pages 1 to 40, 
inclusive, contain and are a true copy of the transcript 
of record, papers and proceedings on file and of record 
in my office as called for by the Praecipe in the appeal (or 
appeals) as above numbered and entitled. 

In testimony whereof, I hereunto set my hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 19 day of 
July, A. D. 1932. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk. 

42 United States Board of Tax Appeals. 

Docket No. 33338. 

Gertrude 0. Hughes, Executrix Estate of Thomas Hughes, 

Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

For cause appearing of record, it is 
Ordered that the time for transmission and delivery of 
the record $ur petition for review of the a[bove entitled 
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proceeding in the Court of Appeals for the District of Co¬ 
lumbia, be and it is herebv extended to August 1, 1932. 
(Signed) ERNEST H. VAN FOSS AN, 

Member. 

Dated Washington, D. C., July 2, 1932. 

jcL 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk. 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. No. 5758. 
Estate of Thomas Hughes, appellant, vs. David Burnet, 
Commissioner of Internal Revenue. Court of Appeals, Dis¬ 
trict of Columbia. Filed Jul. 30, 1932. Henry W. Hodges, 
Clerk. 
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IN THE 


Court of Appeals, ©(strict of Columbia 

April Term, 1932. 


No. 5758. 


Estate of Thomas Hughes, Appellant , 

vs. 

David Burnet, Commissioner of Internal Revenue. 


BRIEF FOR APPELLANT. 


STATEMENT OF THE CASE. 

This is an appeal by the Estate of Thomas Hughes 
seeking the review by this Honorable Court of a deci¬ 
sion of the United States Board of Tax Appeals en¬ 
tered on the 9th day of November, 1931, which deter¬ 
mined a deficiency in income taxes for the calendar 
year 1923 in the amount of $5,352.48. This determina¬ 
tion is based upon the failure of the Board of Tax 
Appeals to allow a deduction of $32,333.54 from the 
gross income of appellant for the year in question as 
a loss on account of certain stocks and bonds becoming 
worthless in said year. 
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This decision hinges entirely upon two questions. 
First, what was the fair market value of these stocks 
and bonds on March 1,1913? Second, in what year did 
said stocks and bonds become worthless? 

The appellant is the executrix of the Estate of 
Thomas Hughes, who died December 28, 1923 (R. p. 
12). Appellant filed an income tax return for said 
decedent for that year, which showed a net income of 
$22,108.72 (R. p. 12). Said decedent was engaged in 
the lumber business and had a hobby of the Soconusco 
Estates Company in Mexico; that Hughes was experi¬ 
enced in the hardwood lumber business prior to 1913; 
that he was one of the best mill men and one of the 
keenest minds in a business way that witness had ever 
met (R. p. 19). The Commissioner of Internal Reve¬ 
nue determined that appellant realized profits during 
said year on the sales of property amounting to $60,- 
798.55 (R. p. 12). In the computation of such profits 
the Commissioner disallowed a deduction representing 
losses sustained upon investments in the Soconusco 
Estates Company, a California corporation which 
owned or had contracted to purchase approximately 
24,000 acres of timber lands in Mexico (R. p. 12). Ap¬ 
pellant’s interest in said company arose because 
Thomas Hughes went to Mexico in 1909 and con¬ 
tracted to purchase land for approximately the sum of 
$96,000.00 (R. p. 19). Hughes paid $32,333.54 on ac¬ 
count thereof and received a deed to 5000 acres (R. 
p. 19) with the further agreement that the balance of 
the acreage was to be deeded to him upon the payment 
of the remainder of the purchase price (R. p. 20). 
The Soconusco Estates Company was organized under 
the laws of the State of California and began to do 
business on May 21,1910 (R. p. 19). It had an author- 
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ized capital stock of $2,000,000.00 and it was Contem¬ 
plated that $2,000,000.00 worth of bonds would be is¬ 
sued for the purpose of acquiring and developing the 
lands in Mexico (R. p. 12). Hughes turned ovet to this 
company his deed to the 5,000 acres of land and the 
contract for the purchase of the remaining acreage and 
in exchange for this transfer Hughes received 21/32 
of the aforesaid issue of stocks and bonds which he 
held to the date of his death (R. p. 20). 

His company encountered difficulties whiqh ren¬ 
dered it inexpedient to further develop the property, 
and in the year 1923 appellant determined that) his in¬ 
vestment in these stocks and bonds was worthless and 
he therefore claimed them as a deduction in his income 
tax return for that year. The fair market vfalue of 
decedent’s stocks and bonds on March 1, 19JL3, was 
$32,333.54 (R. p. 20) and they had become wprthless 
in 1923 (R. pp. 21-25). 

The Board of Tax Appeals in the Memorandum 
Opinion filed on behalf of the Board by Mr. Smith 
held: 

“The record does not show the fair market 
value of decedent’s stock and bonds of the Soco- 
nusco Estates Company on March 1, 1913 [ ’ (R. p. 
14) and 

“It is furthermore to be noted that if the 
amount is claimed as a loss under Section 214(a) 
(5) of the statute the record does not sljow any 
‘identifiable event’ occurring in the yehr 1923 
which marks the loss as a loss of that year.” (R. 
p. 14) 

and therefore decided that appellant was not entitled 
to the relief which it sought. 
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QUESTIONS INVOLVED. 

The questions involved in this appeal are: 

(1) Whether or not the Board disregarded compe¬ 
tent relevant testimony which was not contradicted, 
thereby deciding 

(a) That the record fails to show the fair market 
value of the aforementioned stocks and bonds 
on March 1,1913, and 

(b) That the record does not show any “identi¬ 
fiable event ? ’ occurring in the year 1923 which 
marks the loss as a loss in that year. 

! ASSIGNMENT OF ERRORS. 

The following assignments of error are relied upon 
(R. p. 17): 

Your petitioner further shows that it is aggrieved 
by the action of said Board and injured thereby, and 
that the errors complained of are as follows: 

1. There is no evidence in the record to support 
the findings of the Board that the petitioner did 
not sustain a loss of $32,333.54 of capital assets 
during the year 1923. 

2. The Board found in its redetermination of the 
deficiency computation that a $16,008.81 loss 
was to be deducted as a loss under Section 214 
(a), whereas the loss was a capital loss under 
Section 206 of the Revenue Act of 1921. 

3. The Board erred in not allowing a further cap¬ 

ital loss of $32,333.54 as set forth in the opin¬ 
ion. i 
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Wherefore your petitioner prays that the decision 
of the Board of Tax Appeals entered herein Against 
it be reviewed and reversed by this Honorable Court 
and for such other and further relief as the Court may 
deem proper in the premises. j 

ARGUMENT. 


This Honorable Court is asked to review a decision 
of the Board of Tax Appeals for the purpose of deter¬ 
mining whether or not there is any evidence whatso¬ 
ever in the record to support that decision. If there 
is none, it is respectfully submitted that this decision 
of the Board is erroneous and should be reversed. 

It is well established that if the Board of Tfax Ap¬ 
peals disregards uncontradicted testimony, vjhich is 
competent and relevant, that the decision of th^ Board 
will be reversed on appeal. 

Dempster Mill Mfg. Co. v. Burnet, 60 Aojp. D. C. 
23, 46 Fed. (2d) 604. 

(In this case the Board disregarded the 
testimony of a witness on the grounld of in¬ 
terest and then the Court in commenting 
on it said, “We think it was error to dis¬ 
regard the testimony of this witness inas¬ 
much as it stands uncontradicted.”) 

• V 

Chicago By. Equipment Co. v. Blair, 20 Fed. 
(2d) 10. J 

Boggs and Buhl v. Commissioner of internal 
Revenue, 34 Fed. (2d) 859. 

Citrus Soap Company of California v. Lucas, 42 
Fed. (2d) 372. 
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Pittsburgh Hotels Company v. Commissioner 
of Internal Revenue, 43 Fed. (2d) 345. 

Conrad and Company v. Commissioner of In¬ 
ternal Revenue, 50 Fed. (2d) 576. 

Planters’ Operating Company v. Commissioner 
of Internal Revenue, 55 Fed. (2d) 583. 

In the present case the Board decision holds that the 
record does not show: 

(1) The fair market value of decedent’s stocks 
and bonds of the Soconusco Estates Company 
on March 1, 1913, and 

(2) That there was any ‘ 1 identifiable event” oc¬ 
curring in the year 1923 which marks the loss 
as a loss of that year. (R. p. 14.) 

In this connection it should be noted that the only 
testimony which was introduced before the Board of 
Tax Appeals was that introduced on behalf of appel¬ 
lant. This evidence stands uncontradicted and follow¬ 
ing the rule laid down in the cases cited above, it is re¬ 
spectfully submitted that if there is found in said evi¬ 
dence any statements proving the March 1,1913, value 
of the aforementioned stocks and bonds, and proving 
any “identifiable event” which marks the loss as a 
loss in the year 1923, that there has then been estab¬ 
lished sufficient error in the decision of the Board of 
Tax Appeals for reversal thereof. 

The witness McGarry testified that Hughes pur¬ 
chased the Mexican land on or about August 23, 1911, 
for the sum of $32,332.54 (R. p. 24). That there was 
nothing that happened between 1911 and 1913 to make 
the property less valuable (R. p. 20). That Hughes 
was the principal mover; that the company was built 
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around him (R. p. 20), and that he was the guarding 
angel (R. p. 21). That one Frederick Thomas was in 
charge of the holdings in Mexico continuous^ from 
1908 or 1909 until 1923, in which year his services were 
dispensed with (R. p. 23). That in 1923 a crowd of 
bandits went down to the property and Hughes real¬ 
ized that it was useless to try to carry on (R. p. 23). 
That Hughes wanted to write it off his books ai|id gave 
directions to that effect in 1923 (R. pp. 22-25). j 

The Commissioner allowed the foregoing statements 
to go unchallenged and they now stand in the! record 
uncontradicted. While they may be subject to the 
criticism that they are not as full and complete as they 
might possibly be, still they unmistakably prove the 
contentions advanced on behalf of the appellant. The 
cost of the property is shown and there is testimony 
to the effect that there was no change in its value be¬ 
tween the date of its purchase in 1911 and in lj)13. It 
is also shown that Mr. Hughes was in sole control of 
the corporation; that his judgment was in effect the 
judgment of the corporation; that he kept an agent on 
the premises and did everything which he could to 
develop them until 1923, when he reached the conclu¬ 
sion that the property was worthless and that it was 
no longer any use to keep an agent on the property or 
to carry it as a live investment upon his books. 

The Board of Tax Appeals, therefore, committed 
error when it disregarded this plain and unContra- 
dicted testimony. 

It is respectfully submitted that the decision of the 
Board of Tax Appeals herein appealed from should 
be reversed, and the cause remanded with appropriate 
instructions because it has been shown that the Board 
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in making its decision disregarded competent, rele¬ 
vant testimony which was uncontradicted in that it 
failed to find: 

(a) That the March 1, 1913, value of the stocks 
and bonds heretofore described was $32,- 
332.54, and 

(b) That there was an identifiable event which 
placed the loss in the year 1923. 

B. H. Warner, Jr., 

Attorney for Appellant. 
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In the Court of Appeals of the District of 

Columbia 

April Term, 1932 


No. 5758 


Estate of Thomas Hughes, appellant 

v. 

David Burnet, Commissioner of Internal 

Revenue 


APPEAL FROM TEE UNITED STATES BOARD OF TAX 

APPEALS 


BRIEF FOR APPELLEE 


PREVIOUS OPINION 

i 

The only previous opinion in this case is that of 
the United States Board of Tax Appeals (R. 
12-15), which is not reported. 

JURISDICTION 

This appeal involves income taxes for tte year 
1923, in the amount of $5,352.48, and is taken from 
a decision (order of redetermination) of the Board 

of Tax Appeals entered November 9, 1931. (R. 

(i) 
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i 

15.) The case is brought to this Court by petition 
for review filed May 5, 1932 (R. 16-18), pursuant 

i 

to the provisions of the Revenue Act of 1926, c. 
27, Sections 1001-1003, 44 Stat. 9 y 109-110, and 
pursuant to stipulation, entered into under Section 
1002 of said Act, filed March 28,1932 (R. 16). 

QUESTIONS PRESENTED 

i 

1. Whether appellant is entitled to a deduction 
of $32,333.54 from income for the taxable year 
1923, as a loss sustained on stocks and bonds of the 
Soconusco Estates Company. 

2. Whether the losses of $32,333.54 and $16,- 
008.81, disallowed and allowed, respectively, by the 
Board, constitute “capital losses” within the mean¬ 
ing of Section 206 of the 1921 Revenue Act. 

i 

STATUTES AND REGULATIONS INVOLVED 

j 

These are set forth in Appendix A (pp. 28-32, 
infra). 

STATEMENT OF FACTS 

'! 

The material facts,, as found by the Board of Tax 
Appeals, are contained in its memorandum opinion 
as follows (R. 12-13,15) : 

In 1909 Thomas Hughes, the decedent, went to 
Mexico and contracted to purchase 24,000 acres of 
timberliands at an approximate price of $96,000. 
He and some associates paid about $32,000 on the 
purchase price and received a deed to 5,000 acres 
but not to the remaining 19,000. The latter was 
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not to be deeded to the purchaser until payment 
of the purchase price. (R. 12.) 

Hughes and his associates organized and incor¬ 
porated the Soconusco Estates Company under the 
laws of California to take over the property pur¬ 
chased. It began to do business on May 21, 191®. 
The corporation had an authorized capital stock 
of $2,000,000 and it was contemplated tliat $2,- 
000,000 worth of bonds would be issued for the 
purpose of acquiring and developing the lands in 
Mexico. Hughes and his associates turned over 
the deed to the 5,000 acres of land and the contract 
for the purchase of the 19,000 acres to the corpora¬ 
tion, and Hughes received 21/32nds of the entire 
amount of stock and bonds of the company which 
he held until the date of his death. (R. 12.) 

In 1912 or 1913 it developed that there was a 
cloud on the title to the 19,000-acre tract, where¬ 
upon Hughes desired that no more of the stock be 
sold. The outstanding stock and bonds, therefore, 
were, with the consent of the stockholders and 
bondholders, all placed in escrow with a bank in 
1913, to prevent further sales thereof to innocent 
purchasers. (R. 12-13.) j 

Up to March 1, 1913, Hughes’s investment in 
the stock and bonds of the Soconusco Estate^ Com¬ 
pany was approximately $32,333.54. Subsequent 
to March 1, 1913, Hughes advanced to the! 'Soco¬ 
nusco Estates Company his proportion (21/32nds) 
of the taxes, running expenses, etc., aggregating 
$16,008.81. (R. 13.) 
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In 1917 or 1918 the constitution of Mexico was 
changed to preclude a foreign corporation’s taking 
title to real estate in Mexico. It was doubtful 
thereafter whether the Company would ever be 
able to operate in Mexico. Hughes continued in 
the hope that through some change in the Mexican 
Government the Company might be permitted to 
acquire title to the 19,000-acre tract and conduct 
lumbering operations on it. In 1923 he received 
adverse reports from Mexico, discharged the care¬ 
taker of the property, and determined that his in¬ 
vestment in the Soconusco Estates Company was a 
total loss. The Company had no assets in this 
country or in Mexico from which any portion of 
the amounts owed to him by that Company could 
be recovered. His investment of $32,333.54 in the 
stock and bonds of the Company, as well as his 
advances to that Company in the amount of 
$16,008.81, was charged off his books of account as 
a total loss in 1923. (K. 13.) 

The amount of $48,341.35, claimed as a deduction 
from gross income of the decedent, represents the 
amount ($32,333.54) shown on his books of account 
as the cost of the stock and bonds of the Soconusco 
Estates Company acquired by him, and the amount 
($16,008.81) of his advances to that Company after 
the acquisition of such shares of stocks and bonds. 
The evidence is not clear as to whether the $32,- 
333.54, shown as the cost to him of his stock and 
bonds, all represents Hughes’ money. The person 



I 


making the entry upon the books testified that he 
was told by Hughes that it was the amount of his 
advances up to August 22, 1911. The $16,008.81 
advanced by Hughes to the Soconusco Estates 
Company subsequent to March 1, 1913, was all his 
own money. His last advances were made on Feb¬ 
ruary 1 and July 1,1923, in the amounts of $133.32 
and $173, respectively. (R. 13.) 

Hughes continued to have faith in the successful 
outcome of the Soconusco Estates Company until 
sometime in 1923. This is shown by the fact that 
over a series of years he advanced 21/32nd^ of the 
amounts which were necessary to pay the taies and 
the other necessary expenses. He ascertained in 
1923, however, that his advances of $16,008.81 to 
the Soconusco Estates Company could never be 
collected, and in that year he caused the amount to 
be charged off his books of account as uncollectible. 
(R. 15.) 

i 

During 1923 Hughes had been engaged in the 
investment business and several other businesses 
almost up to the date of his death on Deceiptaer 28, 


1923. His executrix filed an income-tax 


return 


for his estate for 1923, showing net income of 
$22,108.72. The Commissioner of Internal Reve¬ 
nue determined that Hughes realized profits on the 
sales of property in the amount of $60,798.55. In 
the computation of such profits appellee disallowed 
the deduction of $48,341.35, representing losses 
sustained upon investments in the Soconusco 
Estates Company. (R. 12.) 
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On the basis of the foregoing facts the Board 
of Tax Appeals sustained the Commissioner’s 
determination that the loss of $32,333.54 on deced¬ 
ent’s securities was not an allowable deduction in 
1923, but overruled that official and allowed the 
deduction of the $16,008.81 loss. (R. 15.) The 
Board accordingly entered an order redetermining 
the deficiency for the year 1923. (R. 15.) From 
the order so entered, appellant took this appeal. 
(R. 16-18.) 

SUMMARY OF ARGUMENT 

1. The basis for ascertaining gain or loss on the 
sale, disposition, or ascertainment of worthlessness 
of property acquired before March 1, 1913, is the 
greater of cost or market value on that date. The 
record shows decedent’s securities to be worthless 
but does not show their March 1, 1913, value, if 
any, or when they became worthless. Since appel¬ 
lant has not met the burden of proving the value 
on that date, the Commissioner’s determination, as 
affirmed by the Board, must stand for failure of 
proof. It has been judicially determined that the 
impossibility of proving such a material fact on 
which the right to deduction for a loss depends 
merely leaves the claimant on whom the burden 
rests with an unenforceable claim. 

Decedent’s loss from securities occurred prior 
to the taxable year 1923. The law permits deduc- 



tion for losses only in the year in which sustained. 
The Courts have held that a taxpayer may not se¬ 
lect the most advantageous year in which he will 
claim a deduction, but only the year in which the 
worthlessness actually arose and was ascertained. 

Moreover, the question when stock becomes 
worthless is one of fact. The Commissioned deter¬ 
mined that decedent’s securities became worthless 
prior to 1923. The Board sustained his determina- 
tion and made appropriate findings to the effect 
that the events giving rise to the loss occurred be¬ 
fore the taxable year. Its findings are supported 
by substantial evidence; hence, they are conclusive. 
Decedent’s securities having become worthless 
prior to 1923, no loss is deductible for that year. 

2. Neither of the amounts of decedent’s losses 
constitutes a “capital loss” resulting from the sale 
or exchange of “capital assets” within the mean¬ 
ing of the statute. One of the losses resulted from 
decedent’s determination of the uncollectibility of 
his accounts receivable, and is, therefore, not a 
statutory “capital loss.” The other repredents a 
loss disallowed by the Board for sufficient legal 
reasons, and at best could constitute a “Capital 
loss” only for the year 1917, or another prior year, 
when there was no statute providing preferred 
rates of taxation for such losses. 


152680—33-2 
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ARGUMENT 

I 

Since there is evidence in the record to support the 
Board’s finding that decedent’s securities became 
worthless prior to 1923, the loss sustained thereon may 
not be deducted in his 1923 tax return merely upon his 
determination of their worthlessness in that year 

In 1909 Hughes and his associates purchased 
24,000 acres of timberlands in Mexico for approxi¬ 
mately $96,000, of which they paid about $32,000. 
They received a deed for 5,000 acres and a contract 
for the purchase of 19,000 acres. They turned the 
instruments over to the Soconusco Estates Com¬ 
pany, a corporation formed for the purpose, re¬ 
ceiving in return their proportionate shares of the 
corporation’s stocks and bonds. Hughes received 
21/32nds thereof. On March 1, 1913, Hughes’ in¬ 
vestment was approximately $32,333.54 in those 
securities, the fair market value of which on that 
date is not shown in the record. During the period 
1913 to 1923 Hughes advanced $16,008.81 to the 
Company for his share of the taxes and necessary 
running expenses. Both of the latter amounts 
were deducted in decedent’s 1923 tax return on the- 
grounds that they represented losses suffered due 
to the worthlessness of the Company’s securities in 
that year, and the determination, in that year, of 
the irrecoverability of the advances theretofore 
made. 

The Commissioner disallowed the deductions for 
the stated reasons that if the securities had no 
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value at the end of 1923, as claimed by the tax¬ 
payer, it could likewise be concluded that since the 
same facts and circumstances existed in prior 
years, they were worthless and should have been 
charged off prior to that year, and further, that 
neither the cost nor the March 1, 1913, value was 
susceptible of verification. (R. 8.) The Board of 
Tax Appeals sustained the Commissioner’s deter¬ 
mination and held that the loss of $32,333.54 on the 
securities is not deductible under Section 202 (b) of 
the 1921 Revenue Act, infra, since the record fails to 
show the March 1,1913, value of the securities with¬ 
out which there can be no deduction in respect of 
the loss of decedent’s investment in such stocks and 
bonds; that deduction may not be claimed under 
Section 214 (a) (5) of that Act, infra, since there 
occurred no “identifiable event” in 1923 giving rise 
to the loss in that year; that the record indicates 
that decedent’s friends and associates considered the 
securities worthless prior to 1923; and that the de¬ 
termination by Hughes in 1923, that they were 
worthless does not of itself make the loss one sus¬ 
tained in that year. (R. 14.) The Board further 
held, however, that Hughes’ advances of $15,008.81 
to the Company for its taxes and other expenses, 
having been ascertained to be uncollectible and 
therefore charged off his books in 1923, constituted 
a proper deduction under Section 214 (a) (7) of 
the 1921 Act, infra. (R. 15.) j 




TO 


Appellant now contends (Br. 4) that there is no 
evidence in the record to support the findings of 
the Board that appellant did not sustain a loss of 
$32,533.54 on capital assets in 1923, and that such 
loss, together with the loss of $16,008.81 allowed 
by the Board under Section 214 (a) (7) of the 1921 
Act, infra, constitutes a “capital loss” under Sec¬ 
tion 206 (b) of the 1921 Act, infra . Appellant fur¬ 
ther urges (Br. 6-7) that the uncontradicted evi¬ 
dence submitted before the Board not only proves 
the March 1, 1913, value of decedent’s stocks and 
bonds but also shows an “identifiable event” which 
gave rise to the loss in 1923, and that therefore 
(Br. 5) the Board’s decision, disregarding such 
uncontradicted testimony, should be reversed on 
appeal. 

In the case of property acquired before March 1, 
1913, Section 202 (b) of the statute, infra, provides 
that the basis for ascertaining gain or loss derived 
from a sale or other disposition shall be its cost or 
fair market value as of March 1, 1913, whichever 
is greater. While losses resulting from a sale or 
other disposition of property, in order to be deduct¬ 
ible, must ordinarily be evidenced by closed and 
completed transactions (Art. 141, Regulations 62, 
infra), still the statute has been so construed that 
a stock loss may be deducted upon a showing by 
the taxpayer that the stock has become worthless 
(Art. 144, Regulations 62, infra). 

Since there is a showing in the record that de¬ 
cedent’s securities in the Soconusco Estates Com- 
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party are worthless, the questions to he determined 
are, what was their value on March 1,1913, if any, 
and in what year did they become worthless. 

(A) Appellant has not proved the fair market value on March 1, 

1913, of decedent’s securities 

The Board held that the record made by appel¬ 
lant does not show the fair-market value of deced¬ 
ent’s securities on March 1, 1913; that, so far as 
the record shows, they may not have had any value 
on that date; and that, if not, the loss on decfedent’s 
investment in the securities is clearly not deduct¬ 
ible. (R. 14.) Moreover, since the Commis¬ 
sioner’s determination, that the March l|, 1913, 
value of appellant’s securities can not be verified 
(R. 8), is prima fade correct ( United States v. 
Rindskopf, 105 U. S. 418, 422; Wickwire v. 
Reinecke, 275 U. S. 101, 105), and the taxpayer 
must meet the burden of establishing all of the 
facts to overcome it ( Reinecke v. Spalding, 280 
IT. S. 227), but has failed to do so, we subnjiit that 
the decision of the Board is correct. 

While it has been held that, in determining gain 
or loss under Section 202 (b) of the 1921 Ad], infra, 
it is the duty of the Board, from the best evidence 
available, to ascertain the March 1, 1913, value of 
property acquired before that date and to fix the 
same in its findings ( Buena Vista Land <k Develop¬ 
ment Go. v. Lucas, 41 F. (2d) 131 (C. C. A. 9th)), 

it has nevertheless since been otherwise established 

■ 
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by higher judicial authority. ( Burnet v. Houston, 
283 U. S. 223.) In the latter case the taxpayer 
claimed I a loss in 1920, under Section 202 of the 
1918 Act (corresponding to Section 202, herein in¬ 
volved), from a transaction entered into in 1906. 
The court held that the taxpayer was obliged to 
produce the best available evidence of value on 
March 1, 1913, and that in so doing it was just as 
necessary for the taxpayer to prove value as of 
March 1,1913, as it was to prove cost in 1906, when 
the interest was acquired, and the amount finally 
received by him in 1920. It further concluded that 
the impossibility of proving material facts on 
which the right to a deductible loss depends leaves 
the claimant on whom the burden rests with an un¬ 
enforceable claim, and that as regards the deduct¬ 
ible loss from the transaction entered into in 1906, 
there is no presumption that the cost of the inter¬ 
est acquired in 1906 was the value of such interest 
on March 1,1913. The court stated (pp. 227-228) : 

i Under this provision it is necessary to con¬ 
sider not only the cost of the interest ac¬ 
quired by respondent in 1906 but also its 
fair market price or value as of March 1, 
1913; and whichever of these is found to be 
the lower must be taken as the basis for de¬ 
termining the loss resulting from the final 
disposition of the property. In other 
words, the effect of the provision in respect 
of value on March 1, 1913, is to limit the 
deductible loss by that value if it be less than 
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the original cost. This is the effect of the 
prior decisions of this court. United States 
v. Flannery, 268 U. S. 98, 103, anti cases 
cited; Heiner v. Tindle, 276 U. S. 582, 587. 
And see Nichols v. Smith, 35 F. (2p) 938, 
939; Bloch v. Commissioner, 16 B. T. A. 425, 
affirmed, 42 F: (2d) 1013. 

The burden of proof to establish a deduct¬ 
ible loss, and the amount of it, clearly, was 
upon the respondent. Reinecke v. Spald¬ 
ing, 280 U. S. 227, 233; United Siates v. 
Anderson, 269 U. S. 422, 443. It was just 
as necessary under the statute for the re¬ 
spondent to prove value as of Mkrch 1, 
1913, as it was to prove cost in 1906 and 
the amount finally received by him in 
1920. * * * 


***** 

We can not agree that the impossibility 
of establishing a specific fact, made essential 
by the statute as a prerequisite to thp allow¬ 
ance of a loss, justifies a decision for the tax¬ 
payer based upon a consideration pnly of 
the remaining factors which the statute con¬ 
templates. The definite requirement of 
§ 202 (a) (1) of the act is not thus easily to* 
be put aside. The impossibility of proving 
a material fact upon which the right to re¬ 
lief depends, simply leaves the claimant 
upon whom the burden rests with an unen- 
forcible claim, a misfortune to be borne by 
him, as it must be borne in other erases, as 
the result of a failure of proof. (Jompare 
Underwood v. Wing, 4 De Gex, M. 4 G. 632, 
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660; Newell v. Nichols, 75 N. Y. 78, 90; 
Estate of Elite, 73 Wis. 445, 459-460 ; 41 
N. W. 627; 2 Chamberlayne, Modern Law 
of Evidence, § 970. 

Neither can the presumption be indulged 
that the cost of respondent’s interest in 1906 
was the value of that interest in 1913, for 
non constat that such cost was the value 
even in 1906. 

The record is far from demonstrating the im¬ 
possibility of supplying evidence from which the 
required fact of value on March 1, 1913, might 
have been found. But appellant failed to do so. 
Moreover, the testimony is conflicting. 

It was testified by James F. McGarry, decedent’s 
bookkeeper and business manager, and secretary 
of the Soconusco Estates Company, that Hughes 
went to Mexico and purchased 24,000 acres of land 
in 1909 for $96,000, of which he (Hughes) put up 
21/32nds ($62,000) of the entire price. (R. 19.) 
The same witness also testified, however, that the 
purchase of the Mexican lands was made by Hughes 
on or about August 23, 1911, for $32,332.54, but 
that he did not think it was entirely Hughes’ 
money, some of it belonging«to his business asso¬ 
ciates. (R. 24.) The witness further testified that 
“the property was worth what Hughes and the 
others had in it” and that “there was nothing that 
happened between 1911 and 1913 to make the prop¬ 
erty less valuable.” (R. 20.) But he also testi¬ 
fied that Hughes was told that he might possibly 


lose title to the land, which was all that was behind 
decedent’s stocks and bonds; that while Diaz was 
in control of the government it seemed to be under 
control, but that after he got out (1911) things 
went from bad to worse, and that when the Diaz 
Government was overthrown 1 conditions wbre not 
very prosperous except that the title remained the 
same in 1913 as in 1911. (R. 20.) The witness 

further testified that “ between 1913 and 1917 he 
(Hughes) thought he could make the property val¬ 
uable” (R. 21), and that “ there is no way of fixing 
the value of the holdings there as of March 1,1913. 
It would be just a guess.” (R. 23.) He alsb testi¬ 
fied that in 1913 there was no profit but an enor¬ 
mous amount of accumulated interest and that the 
continuously unsettled conditions in Mexico pre¬ 
vented development. (R. 26.) 

In view of the testimony that business conditions 
were not prosperous but went from bad to worse, 
subsequent to the fall of the government in 1911, it 
follows that the property must have been much less 
valuable in 1913 (when another revolutiqn suc¬ 
ceeded), after two years of political turmoil and 
revolution, than in 1911 or in 1909, when the liimber- 
lands were purchased. Moreover, the testimony 


1 The Mexican Revolution of 1910, headed by Jsiadero, 
overthrew the Diaz Government in May, 1911. r fhe lat¬ 
ter was overthrown by Huerta in February, 1913, wfhieh, in 
turn, was overthrown by Carranza in July, 1914. Finally, 
Obregon overthrew the Carranza Government in December, 
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that Hughes thought he could make the property 
valuable between 1913 and 1917 indicates absence 
of much, if any, value in 1913, Finally, the admis¬ 
sion that there was no way of fixing the value on 
March 1,1913, fatal under the Burnet-Houston de¬ 
cision, supra, supports the Board’s finding that the 
record fails to show such value, (R. 14.) 

The fair market value is an ultimate fact to be 
determined from all the evidence in the case, and 
it requires the application of sound judgment in 
reaching a proper conclusion. Opinions may dif¬ 
fer with respect to such questions, but in view of 
all the circumstances in this ease, we think it is 
clear that the Board has reached a reasonable con¬ 
clusion. In Lassen Lumber & Box Co. v. Blair, 27 
F. (2d) 17,19 (C. C. A. 9th), the court said: 

We do not attempt to analyze the evidence 
exhaustivelv, but have thus referred to it 
only for the purpose of disclosing in a gen¬ 
eral wav the conditions that obtained and in 
* 

making it clear that the conclusion of the 
Board was not without reasonable basis. 

Judged by that standard we submit that the deci¬ 
sion of the Board in the instant case, as to nonproof 
of value, is correct. 

(B) Decedent’s loss from securities occurred prior to the taxable 

year 1923 

Section 214 (a) (5) of the Revenue Act of 1921, 
infra, provides for the deduction of ‘Tosses sus¬ 
tained during the taxable year * * * if in- 
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curred in any transaction entered into for profit, 
though not connected with the trade or business .’ 9 
The statute thus provides that losses are deductible 
for the year in which they are sustained, rather 
than for some other year, and the courts in deciding 
when a particular loss should be deducted have 
sought to determine when it was sustained. 
United States v. White Dental Mfg. Co., 274 U. S. 
398; Seiherling v. Commissioner, 38 F. (2d) 810 
(C. C. A. 6th) ; Deeds v. Commissioner, 47 F. (2d) 
695 (C. C. A. 6th) ; Darling v. Commissioner, 49 F. 
(2d) 111 (C. C. A. 4th) ; Kostin v. Commissioner, 
28 F. (2d) 748 (C. C. A. 8th) ; DeLoss v. Commis¬ 
sioner, 28 F. (2d) 803 (C. C. A. 2d), cejrtiorari 
denied, 279 U. S. 840. j 

It is also well settled that a taxpayer may not 
select the year in which he will claim a deduction 
for a loss; that he must deduct it for the year in 
which it was sustained and not for some other year 
when it may be more advantageous. DeLoss v. 
Commissioner, supra; Darling v. Commissioner, 
supra; Avery v. Commissioner, 22 F. (2d) 6 (C. C. 
A. 5th). 

Article 144 of Regulations 62, infra, provides 
that if stock of a corporation becomes worthless, 
its cost or other basis determined under Section 202 
may be deducted by the owner in the taxable year 
in which the stock became worthless, provided a 
satisfactory showing of its worthlessness b^ made, 
as in the case of bad debts. The same regulation 
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was made under the Revenue Acts of 1918, 1924, 
and 1926, which contain provisions identical in all 
material respects with Section 214 (a) (5) of the 
Revenue Act of 1921. (See Arts. 144 of Regs. 45 
(1920 Ed.), 65 and 69.) Hence the regulation, 
which is reasonable and should be given effect, is 
entitled to great weight ( Brewster v. Gage, 280 
U. S. 327; Universal Battery Co. v. United States, 
281 U. S. 580), and legislative approval thereof is 
imported ( Poe v. Seaborn, 282 U. S. 101, 117; Me - 
Caughn v. Hershey Chocolate Co., 283 U. S. 488, 
492). 

The courts have approved the rule that a deduc¬ 
tion for a loss on stock which has been determined 
to be worthless is to be allowed for the year in 
which it became worthless and not for some other 
year. Boyal Packing Co. v. Commissioner, 22 F. 
(2d) 536 (C. C. A. 9th); Deeds v. Commissioner, 
supra; Howard v. Commissioner, 56 F. (2d) 781 
(C. C. A. 6th); DeLoss v. Commissioner, supra; 
Darling v. Commissioner, supra; Dalton v. Bowers, 
56 F. (2d) 16 (C. C. A. 2d), affirmed December 12, 
1932 (not yet reported but may be found in P. H. 
F. T. S., 1933, Vol. 1, p. 411). 

In Volker v. United States, 40 F. (2d) 697 (W. 
D. Mo.), it was said that a loss on worthless stock 
can not be claimed “ as of a later year than in that 
in which it occurred.” 

The question as to whether a taxpayer’s stock 
became worthless during a particular year is a ques- 
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tion of fact. Royal Packing Co. v. Commissioner, 
22 F. (2d) 536 (C. C. A. 9th); Royal Packing Co. v. 
Commissioner, 38 F. (2d) 180 (C. C. A. 9th); 
Darling v. Commissioner, supra; Jankowsky v. 
Commissioner, 56 F. (2d) 1006 (C. C. A. lpth). 

It is settled that the Circuit Courts of Appeal are 
bound by the findings of fact of the Board of Tax 
Appeals where there is any evidence to support 
them. Phillips v. Commissioner, 283 U. S. 589; 
Tracy v. Commissioner, 53 F. (2d) 575 (C. C. A. 
6th). 

It is not material that the findings are contained 
in the Board’s opinion, as in the instant ca: 


se, since 


it is established that the court may loot to the 


opinion for findings of fact. Insurance a\ 


nd Title 


Guaranty Co. v. Commissioner, 36 F. (2d) 842 
(C. C. A. 2d); certiorari denied 281 U. S. 748; 
Commissioner v. Crescent Leather Co., 40 F. (2d) 
833 (C. C. A. 1st) ; Sheppard & Myers v. Commis¬ 
sioner, 45 F. (2d) 50 (C. C. A. 3d) ; California Iron 
Yards Co. v. Commissioner, 47 F. (2d) 514 
(C. C. A. 9th). 

The Board found that the record does 
any “identifiable event” ( United States v. White 
Dental Mfg. Co., supra ) occurring in the year 1923, 
which marks the loss as one of that year; that de¬ 
cedent’s friends considered the stock arid bonds 
worthless long prior to 1923; and that decedent’s 
realization that the securities were worthless in 
that year does not of itself make it so. (R. 14.) 


^LOt 


show 
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In making these findings the Board was bound by 
the rule that the Commissioner’s determination 
that the stock was worthless prior to 1923, is prima 
facie correct. Wick wire v. Reinecke, supra; 
Hitchcock v. Commissioner, 44 F. (2d) 756 (C. C. 
A. 6th). Before the Board the burden of proving' 
that the Commissioner erred in making that de¬ 
termination was upon the taxpayer. Burnet v. 
Houston, supra; Lincoln Bank & Trust Co . \\ 
Commissioner, 51 F. (2d) 78 (C. C. A. 6th). 

We submit that the evidence offered by appellant 
not only fails to prove the Commissioner’s deter¬ 
mination incorrect but affirmatively supports his 
determination. 

Appellant states (Br. 7-8) that witness McGarrv 
testified that in 1923 bandits went down to the 
property, and thereafter Hughes realized it was 
useless to try to carry on (R. 23), and that Hughes 
wanted to write the loss off his books and gave in¬ 
structions to that effect in 1923 (R. 22-25). But 
the evidence also shows that McGarry, decedent’s 
business manager, advised decedent in 1917 that 
the Mexican property “was no good and he was 
just wasting his money;” that Hughes’ associates 
“did not think that it was worthwhile to pay any¬ 
thing on it, although Hughes kept on paying until 
a few years prior to his death. He did not pay 
taxes. The minor stockholders did not want to 
pay anything more” (R. 21); that decedent 
“wanted to write it (the loss) off the books,” and 
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that the “witness had tried to make him do so long 
before (1922 or 1923), but he wouldn’t listen to 
him” (R. 22); and that “Hughes did not pay his 
share of the taxes for 1921 or 1922 because he con¬ 
sidered it (the land) worthless” (R. 26). 2 

Clearly, therefore, the testimony contains state¬ 
ments which are amply sufficient to support the 
Board’s findings to the effect that the events giving 
rise to the loss occurred prior to the taxable year 
1923. It is established that this Court yill not 
reverse the Board for a difference of opinion as to 
the weight of the evidence. Grand Rapids Store 
Equipment Corp . v. Commissioner, 59 F. (2d) 914 

There is another point which establishes the 
realization of the loss prior to 1923. The Soco- 
nusco Estates Company had title to 5,000 ^cres of 
land in Mexico but had been unable to acquire title 
to the remaining 19,000 acres. (R. 12-13. ) The 
Board found that “in 1917 or 1918, the constitution 
of Mexico was changed and under it a foreign cor¬ 
poration was forbidden 3 to take title to real estate 


2 On redirect examination the witness stated that he meant 
that this was in 1923, but that there were back taxes for 1921 
and 1922 which they did not pay. (R. 28.) 

3 A constituent assembly, early in 1917, drafted the new 
Mexican Constitution of 1917 which incorporated not only 
the agrarian reforms set forth in the Carranza decree of 
January 6, 1915, but also made provision for the limitation 
of the acquisition of property by foreigners. (Enc. Brit., 
14th Ed., 1929, Yol. 15, pp. 392-4.) 

It was testified that “ in 1917 there was a law passed per¬ 
mitting the transferring of titles to the property.” (R. 21.) 
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in Mexico. From this time it was doubtful if the 
Company would ever be enabled to operate in Mex¬ 
ico.” i(R. 13.) Therefore, if the “identifiable 
event” (United States v. White Dental Mfg. Co 
supra) giving rise to the loss from decedent’s 
securities did not happen with the Mexican Revo¬ 
lution of 1911, or that of 1913 or 1914 or 1920, 
certainly it did occur with the adoption of the new 
Mexican Constitution of 1917, forbidding foreign 
corporations from taking title to Mexican real 
estate (R. 13), at which time decedent’s friends 
and associates considered the stock and bonds 
worthless (R. 21). 

In Herbert L. McConnell v. United States, 
decided April 7, 1930, (S. D. Ala.) (not officially 
reported but may be found in Prentice-Hall Fed¬ 
eral Tax Service, 1930,1T964, p. 1202), the taxpayer, 
in 1904, organized a corporation in Costa Rica to 
which he transferred his banana plantation for its 
stock. Litigation in Costa Rica resulted in posses¬ 
sion of the property being taken by the United 
Fruit Company in 1924. Thereafter, in 1925, the 
taxpayer abandoned further attempts to recover 
the property, and claimed a deduction in his 1925 
tax return for the loss on his stock. The Govem- 

This is clearly in error, however, since Article 27, Section I, 
of the Mexican Constitution of 1917, infra , specifically lim¬ 
its the transfer of title to real estate in Mexico only to 
Mexicans and Mexican companies and excludes aliens or 
foreign corporations. 
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ment contended that there was no proof of tike cost 
of the stock or of its value on March 1, 1913, and 
that the loss, if any, accrued in 1924, when the tax¬ 
payer should have discovered that his stock was 
worthless. There, as in the instant case, no proof 
of the value of the corporate stock or its assets as 
of March 1, 1913, was submitted. The court held 
that the taxpayer could have proved the value as 
of March 1, 1913, and that since he had shown 
neither the cost nor the March 1,1913, value of the 
stock, nor that it was determined to be worthless in 
1925, the loss on the stock must be disallowed for 
lack of proof. 

In Avery v. Commissioner, 22 F. (2d) 6, (C. C. 
A. 5th), the taxpayer charged off bad debts which 
he determined to be worthless in a year other than 
that in which they actually became worthless. The 
court stated in connection with the ascertainment 
of the worthlessness of the bad debts which, with 
equal reasoning, applies to decedent’s determina¬ 
tion of the worthlessness of his securities, as fol¬ 
lows (pp. 7-8): 

The reasonable interpretation of the law is 
that, in order to secure a deduction of worth¬ 
less debts, they must be charged off in the 
year they are ascertained to be worthless. 
A man is presumed to know what a rea¬ 
sonable person ought to know from facts 
brought to his attention. A taxpayer should 
not be permitted to close his eyes to the ob- 
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vious, and to carry accounts on his books as 
good when in fact they are worthless, and 
then deduct them in a year subsequent to the 
one in which he must be presumed to have 
ascertained their worthlessness. To do so 
would enable him to withhold deductions in 
his less prosperous years, when they would 
have little effect in reducing his taxes, and 
then to apply the accumulation at another 
time to the detriment of the fisc. This would 
defeat the intent and purpose of the law. 

Honesty of belief in the taxpayer is not 
conclusive nor binding on the board. It is 
the province of the board to determine, on 
a review of all the facts and circumstances 
surrounding the particular debt sought to 
be deducted, whether the taxpayer knew or 
ought to have known its worthlessness in a 
prior year. If knowledge of the worthless¬ 
ness of a debt sought to be deducted can thus 
be brought home to the taxpayer, it cannot 
be said that the worthlessness was ascer¬ 
tained in the subsequent year, when it is ac¬ 
tually charged off. 

See also Sherman & Bryan v. Blair, 35 F. (2d) 
713 (C. C. A. 2d) ; American Trust Co. v. Commis¬ 
sioner, 31 F. (2d) 47 (C. C. A. 9th) ; United States 
v. White Dental Mfg. Co., supra. 

In view of the foregoing, it is obvious that there 
is ample evidence in the record to support the 
Board’s findings that appellant failed to prove the 
value of decedent’s securities on March 1, 1913, 
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that they became worthless prior to the taxable 
year 1923, and that therefore the loss may not be 
deducted in that year. 

II 

Neither the loss of $32,333.54 nor $16,008.81, disallowed 
and allowed, respectively, by the Board, constitutes 
a u capital loss ” within the meaning of Section 206 (a) 
of the 1921 Revenue Act 

Appellant assigns as error (Br. 4) tljiat the 
Board allowed (R. 15) the loss of $16,008.^1 (rep¬ 
resenting taxes, running expenses, etc., advanced 
by decedent to the corporation) as a deduction un¬ 
der Section 214 (a) (7) of the 1921 Act infra, in¬ 
stead of as a “capital loss” under Section ^06 (a) 4 
of that Act, infra; also that the loss of $32,333.54 
(representing decedent’s investment in stocks and 
bonds), disallowed by the Board (R. 14), 
likewise have been allowed as a “capital loss : 
der that section. 

The record does not show, however, that appel¬ 
lant raised this point before the Board, and, since 
it is advanced here for the first time, it merits no 
favorable consideration by this Court. Blair v. 
Oesterlein Co., 275 U. S. 220,225. Moreover, since 
no argument is devoted thereto in the brief, it is 
assumed that appellant does not desire to pursue 

-- 1 - 

4 This section gives taxpayers preferred tax rates, over the 

normal rates, on the gain or loss realized from tne sale or 

disposition of “ capital assets,” as defined in the statute. 


should 


un- 
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it further. In the event, however, that this Court 
elects to give consideration thereto, the following is 
submitted: 

Section 206 (a) (2) of the 1921 Revenue Act 
(infra) defines the term “capital loss” as meaning 
a deductible loss resulting from the sale or exchange 
of capital assets consummated after December 31, 
1921. Subdivision (a) (6) thereof defines “capital 
assets” as property acquired and held by the tax¬ 
payer for profit or investment for more than two 
years. 

Obviously, the loss of $16,008.81 allowed by the 
Board as a loss from bad debts (R. 15) does not 
meet the requirements of the definition since it did 
not result from the sale or exchange of “ property 
acquired and held by the taxpayer for profit or in¬ 
vestment.” (Italics supplied.) It represented, of 
course, merely losses resulting from the determined 
uncollectibility of acounts receivable due decedent 
from the Soconusco Estates Company by reason of 
his paying, over a period of years, the corporation’s 
interest, taxes, and other necessary running ex- 

i 

penses. (R. 13,15.) 

Moreover, while decedent’s investment in the 
company’s securities, in the amount of $32,333.54, 
may qualify as a statutory “capital asset,” never¬ 
theless the fact remains that the deduction of the 
loss resulting therefrom was disallowed by the 
Board for ample and sufficient legal reasons hereto¬ 
fore stated. At best, the loss could constitute a 
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i 

“capital loss” deduction only in the year 1917, or 
in years prior thereto, when all the events had oc¬ 
curred which gave rise to the loss and by which it 
became fixed. 

Finally, it is submitted that neither amount con¬ 
stituted a “capital loss” resulting from a! sale or 
exchange of “capital assets,” as required by the 
statute, failing which neither may be deducted as 

i 

a statutory “capital loss. ” 

CONCLUSION 

In view of the foregoing, it is respectfully sub¬ 
mitted that the decision of the Board of Tax Ap¬ 
peals is correct and in accordance with the law, and 
should therefore be affirmed. 

O. A. Youngqtjist, 
Assistant Attorney General. 
Sew all Key, 

S. Dee Hanson. 

Special Assistants to the Attorney General. 

C. M. Charest, 

General Counsel, 

Bureau of Internal Revenue, 

T. M. Mather, 

Special Attorney, 

Bureau of Internal Revenue, 

Of Counsel, 

December, 1932. 


APPENDIX A 


Revenue Act of 1921, e. 136, 42 Stat. 227: 

Sec. 202. (b) The basis for ascertaining 
the gain derived or loss sustained from the 
sale or other disposition of property, real, 
personal, or mixed, acquired before March 
1,1913, shall be the same as that provided by 
subdivision (a); but— 

(1) If its fair market price or value as of 
March 1,1913, is in excess of such basis [i. e. 
cost], the gain to be included in the gross in¬ 
come shall be the excess of the amount real¬ 
ized therefor over such fair market price or 
value; 

(2) If its fair market price or value as of 
March 1, 1913, is lower than such basis, the 
deductible loss is the excess of the fair mar¬ 
ket price or value as of March 1, 1913, over 

the amount realized therefor; 

• * 

***** 

Sec. 206. (a) That for the purpose of this 
title: 

***** 

(2) The term ‘ ‘ capital loss ’ ’ means deduc¬ 
tible loss resulting from the sale or exchange 
of capital assets consummated after Decem¬ 
ber 31,1921; 

(3 ) The term ‘ 1 capital deductions ’ ’ means 
such deductions as are allowed under this 
title for the purpose of computing net in¬ 
come and are properly allocable to or 
chargeable against items of capital gain as 
defined in this section; 

***** 
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(6) The term ‘‘capital assets” as used in 
this section means property acquired and 
held by the taxpayer for profit or invest¬ 
ment for more than two years (whether 
or not connected with his trade or | busi¬ 
ness) * * * 

Sec. 214. (a) That in computing net in¬ 
come there shall be allowed as deductions: 


(4) Losses sustained during the taxable 

year and not compensated for by insurance 
or otherwise, if incurred in trade or busi¬ 
ness ; j 

(5) Losses sustained during the taxable 
year and not compensated for by insurance 
or otherwise, if incurred in any transaction 
entered into for profit, though not connected 
with the trade or business; * * * 


* 


* 


(7) Debts ascertained to be worthless and 
charged off within the taxable year * * * 
and when satisfied that a debt is recoverable 
only in part, the Commissioner may allow 
such debt to be charged off in part; * * * 

Treasury Regulations 62 (1922 Ed.) provide: 

(Re Sec. 202 (b) (1) and (2)) : 

Art. 1561. Basis for determining gam or 
loss from sale .—For the purpose of ascer¬ 
taining the gain or loss from the sale or ex¬ 
change of property, the basis is the cost of 
such property, or in the case of property 
which should be included in the inventory, 
its latest inventory value. But in the case 
of property acquired before March 1, 1913, 
when its fair market value as of that date is 
in excess of its cost, the gain to be included 
in gross income is the excess of the amount 
realized therefor over such fair market 
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value. Also in the case of property acquired 
before March 1, 1913, when its fair market 
i value as of that date is lower than its cost, 
the deductible loss is the excess of such fair 
market value over the amount realized there- 
f or# * * * What the fair market value 
of property was on March 1,1913, is a ques- 
! tion of fact to be established by any evidence 
which will reasonably and adequately make 
it appear. * * * 

(Re Sec. 206 (a)): 

Art. 1651. Definition and illustration of 
capital net gain. —(a) Section 206 applies 
only to sales or exchanges of capital assets 
consummated after December 31, 1921. 

* * * “Capital gain” is taxable gain from 
the sale or exchange of capital assets, while 
“capital loss” is deductible loss resulting 
from the sale of capital assets. * * * 

(Re Sec. 214 (a) (4) and (5)): 

Art. 141. Losses .—Losses sustained dur¬ 
ing the taxable year and not compensated 
for by insurance or otherwise are fully de¬ 
ductible * * * if (a) incurred in a tax¬ 
payer’s trade or business, or (b) incurred in 
any transaction entered into for profit 

* * *. They must usually be evidenced by 
closed and completed transactions. * * * 

Art. 143. Loss of useful value. —When, 
through some change in business conditions, 
the usefulness in the business of some or all 
of the capital assets is suddenly terminated, 
so that the taxpayer discontinues the busi¬ 
ness or discards such assets permanently 
from use in such business, he may claim as 
a loss for the year in which he takes such 
action the difference between the cost, or, 
if acquired prior to March 1,1913, fair mar¬ 
ket price or value as of that date of any 


assets so discarded (less any depreciation 
sustained and allowable as a deduction in 
computing net income ) and its salvage value 
remaining. This exception to the rhle re¬ 
quiring a sale or other disposition of prop¬ 
erty in order to establish a loss requires 
proof of some unforeseen cause by [reason 
of which the property has been prematurely 
discarded * * *. 

Abt. 144. Shrinkage in value of stocks .— 
A person possessing stock of a corporation 
can not deduct from gross income any 
amount claimed as a loss merely on Recount 
of shrinkage in value of such stock tljirough 
fluctuation of the market or otherwise The 
loss allowable in such cases is that actually 
suffered when the stock is disposed of. See, 
however, article 154. However, if stock of a 
corporation becomes worthless, its cost or 
other basis determined under section 202 
may be deducted by the owner in the taxable 
year in which the stock became worthless, 
provided a satisfactory showing of its worth¬ 
lessness be made, as in the case of bad 
debts. * * * 

(Re Sec. 214 (a) (7)) : 

Art. 151. Bad debts .— * * * 

Where all the surrounding and attending 
circumstances indicate that a debt is Worth¬ 
less, either wholly or in part, the altnount 
which is worthless and charged off or Written 
down to a nominal amount on the bobks of 
the taxpayer shall be allowed as a deduction 
in computing net income. * * * 

Where the surrounding circumstances in¬ 
dicate that a debt is worthless and uncollect¬ 
ible and that legal action to enforce payment 
would in all probability not resulut in the 
satisfaction of execution on a judgment, a 
showing of these facts will be sufficient evi- 
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dence of the worthlessness of the debts for 
the purpose of deduction. * * * In the 
case of debts existing prior to March 1,1913, 
only their value on that date may be de¬ 
ducted upon subsequently ascertaining them 
to be worthless. * * * 

Art. 154. Worthless securities .—Where 
bonds purchased before March 1, 1913, 
depreciated in value between the date of pur¬ 
chase and that date, and were in a later year 
ascertained to be worthless and charged off, 
the owner is entitled to a deduction in that 
year equal to the value of the bonds on March 
1,1913. * * * To authorize a deduction 
for a bad debt on account of notes held prior 
to March 1, 1913, their value on that date 
must be established. See article 144. 

A taxpayer (other than a dealer in securi¬ 
ties) possessing debts evidenced by bonds or 
other similar obligations can not deduct 
from gross income any amount merely on 
account of market fluctuation. Where a 
taxpayer ascertains, however, that due, for 
instance, to the financial condition of the 
debtor, or conditions other than market fluc¬ 
tuation, he will recover upon maturity none 
or only a part of the debt evidenced by the 
bonds or other similar obligations and is able 
to so demonstrate to the satisfaction of the 
Commissioner, he may deduct in computing 
net income the uncollectible part of the debt 
evidenced by the bonds or other similar ob¬ 
ligations. 




APPENDIX B 


The Mexican Constitution of 1917 

Art. 27, Sec. I : Only Mexicans by birth or 
naturalization and Mexican companies have 
the right to acquire ownership in lands, 
waters, and their appurtenances, or to ob¬ 
tain concessions to develop mines, waters, or 
mineral fuels in the Republic of Mexico. 
The Nation may grant the same right to 
foreigners, provided they agree before the 
Department of Foreign Affairs to be con¬ 
sidered Mexicans in respect to such prop¬ 
erty, and accordingly not to invoke the pro¬ 
tection of their Governments in respect to 
the same, under penalty, in case of Breach, 
of forfeiture to the Nation of property so 
acquired. Within a zone of 100 kilometers 
from the frontiers, and of 50 kilometers 
from the seacoast, no foreigner shall j under 
any conditions acquire direct ownership of 
lands and waters. ! 
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provides: 
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